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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
CHRISTINA DEAN,
Plaintiff,
V. No. 1:17#cv-02200SEB-TAB

ELI LILLY AND COMPANY,

N N N N N N N N N

Defendant.
ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT
This cause is before the Court on Defendant’s Motion for Summary Judgment
[Dkt. No. 58], filed on September 7, 2018. Plaintiff Christina Dean brings this action
against her former employer, Defendant Eli Lilly and Company (“Lilly”), alleging that
she was subjected to a hostile work environment based on her military serdice
terminatedn violation of the Uniformed Services Employment and Reemployment
Rights Act of 1994 (“USERRA”"). For the reasons detailed belowGRANT
Defendant’sMotion for Summary Judgment.

Factual Background

l. Plaintiff's Military Service and Employment History

Ms. Dean has served in the National Guard of the United Sthtest
continuously since August 199&he began working for Lilly in November 1999 as a
contract employee and was hired as atfaole Lilly employee one year later, in
November 2000, as a Study Drug Coordinator. In 2004, Ms. Dean became a Project

Management Associate with Elanco Animal Health, then a division of Lilly. In March
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2007, she joined Lilly’s Consumer Product Quality Assurance (“CPQA”) group as a
Quality Assurance Associate. Although her title was later changed to Associate
Consultant Quality Assuran¢&Quality Associat®), her duties did not change, and she
remained in this same role throughout her employment with Lilly.

While she worked as a Lilly employee, Ms. Dean had regular National Guard
obligations on the weekends and occasionally on the weekdays. Additionally, Ms. Dean
took two extended leaves of absence from Lilly for overseas deployments, the first from
November 2008 to October 2010 and the second from April 2011 to February 2014. Ms.
Dean testified that she had no complaints with the manner in which Lilly handled he
leaves of absence. Upon her return from her second overseas deployment in February
2014, Ms. Dean resumed her role with Lilly aQaality Associate

I. Comments from Plaintiff's Coworkers and Supervisors Regarding Military
ServiceBetween Her Firstand Second Deployments

According to Ms. Dean, in the sixthonth period between her first and second
deploymentsa number oher coworkers and supervisors made disparaging comments
about her military service. In October 2010, approximately two months aftdddas.
returned from her first overseas deployment, one of her superaisthie time, Eric
Ballman, indicate@n a performance management fdhat she would undergo training
asa “new employeetespite the fact thaapart from her deploymenéhe hadeen
workingfor Lilly at that poinfor approximately ten yeardVhenMs. Dean complained

about the wording on the forrthe reference to her being a new employee was removed.



Around this same time, another supervigordy Minor, overheard Ms. Dean on a
telephone call regardirenupcoming military drill weekendhe was scheduled to attend
When she hung up the telephone, Mr. Minor inquit@de you still doing that stuff?”

Dean Dep. at 131After Ms. Dean confirmed that he was referencing her military
commitmentssheanswered in the affirmative. Mr. Minor responded, “Oh, that’s too bad
because, you know, | was just about to consider you for a lead posiktbnMs. Dean

told Mr. Minor that her military career had never affectedjblemperformance at Lilly

and that his comment wasapproprate. Id. It is not clear whether any lead positions
were open at that time, bMts. Dean testified that she was not interested in a lead
position andt is undisputed thaghenever applied foone Id. at 138-39.

On another occasion, after a coworkegortedlysaw Ms. Dean crying in the
bathroomabout her divorce proceedinddr. Ballman approached Ms. Dean and
indicated that her coworker was concerned that she was suicidal. Heéteeh “I know
the military’s stressful. | know you are going through a lot with the military.” Dean Dep.
at 122. Mr. Ballman apparently reported this incidentMo. Minor who, in turn, reported
to HR that Ms. Dean was suicidal because of the militaryagsatold Ms. Dean’s
coworkers to pray for her because she had tried to commit suicide. The HR
representative then contacted Ms. Dean and recounted her daughter's negative experience
in the military, stating that she knew “how bad they treat women in the military” and that
she was “really sorry” for Ms. Deand. at 142.

According to Ms. Dean, aumber of other coworkers made amilitary

comments to her during the six months between her first and second deploydesnts.
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coworker in particular, Karen Johnson, would &k Deanquestions about the military
and wouldthenroll her eyes or start talking with other coworkers when Ms. Dean started
to answer the questions. Dean Dep. at 144.

Ms. Dean also testified that, although she could have taken military leave to fulfill
her National Guard training commitments, she eventually stopped doing so because she
received “feedback that, well, you shouldn’t get military leave and vacatldndt 66,

71.

At some point following thse incidentbut before she requested her second leave
of absence in April 2011, Ms. Dean reported to Lilly’'s Human Resources (“HR”)
department “on the way [she] had [been] treated in [her] short return back and some of
the negative comments made to [her] about the military ....” Dean Dep. at 120. She
believed that becaus# her military service she had been “presented in a negative light.”
Id. Nothing was done following her complaintil. at 67.

In April 2011, Ms. Dean requested a leave of absence to begin on April 26, 2011
so that she could return to duty, despite having returned from her first deployment only
six months before. Ms. De@aid sheequested that leave because of the manner in
which she was treated at Lilly regarding her military servideat 120-21.

[ll.  Comments from Plaintiff's Supervisor Following Second Deployment

In February 2014, after she had completed her second overseas depldjsnent,
Dean returned to her position with Lilly afaality Associate. Ms. Dean was uncertain
about returning to work at Lilly because she had been told thatloliyegmployees

particularly Mr. Ballman and Raegan McGrawad continually madeegative comments
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about her military service while she was deployegon hereturn, Ms. Dean was
supervised by Ms. McGraw.

DuringMs. Dean’sone-daytraining period following her second deployment, Ms.
McGrawentered the room on several occasions and each time would either state that she
was going to join the military or woulthadenegative comments about the military or
about Ms. Dean’s military sexsg@ Dean Dep. at 272Everytime Ms. Dean’s military
service was mentioned, Ms. McGraw would look at anyone who was nearby and roll her
eyes orthrow her head back anaugh. Dean Dep. at 25354, 272 Ms. Dean felt that
Ms. McGraw’s behavior was “a taunting kind of thing in front of other peopbk.at
253-54.

On one occasion shortly after she returned fronsbeonddeployment, Ms.

McGraw came into Ms. Dean’s office and began to talk about the military, stating that

she was thinking about joining and inquiring how Ms. Dean had enlisted and how she had
become an officer. Ms. Dean responded that Ms. McGraw was ovegetanit to join

the military and that her job was not one that was needed by the military at thalvksme.
McGraw statedhat she was going to try to join anyway so that she could receive the
benefits. When Ms. Dean told her that she would have to become an American citizen to
do that, Ms. McGraw stated that she was “just going to stay a Canadian citizen” and
would “just try to get unemployment.” Dean Dep. at-Zs) According to Ms. Dean,

Ms. McGraw’s behavior during this exchange was “pasaygessive” and “catty.”ld.

at 252-53. On another occasion, Ms. McGraw asked Ms. Dean why she joined the

military, and then said, “I'm Canadian, and we don’'t agree with a lot of that&t 273.
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Finally, in early 2015, Ms. McGraw instructed Ms. Deanamove “military
related items” from her performance review. Lilly’'s performance review forms include a
sectionwhere employees can list outside experience or education either as goals or
achievements. In that section, Ms. Dean “alwaytsa blurb ... aboutow [her] military
training related to [her] job at Lilly.” Dean Dep. at 201. She believed the information
she included regarding her military servieeas important to [her] work at Lilly”
because itwas related to leadership, development, developing others, mentoring others,
or being mentored” and “also involved writing standardized operating procedidest’
202—04. According to Ms. Dean, she inclutlen her performance review any military
experience “that she could transfer over into [her] Lilly experience or [her] Lilly growth,”
such ashow [she] related to different cultures [and her] leadership skild.’at 269.
However, Ms. McGraw instructed Ms. Dean to removadinglitary references from her
performance review because McGraw believed they were “contrary to Lilly’s work” and
conflicted with Lilly’s values. Dean Dep. at 2d®. Ms. McGraw told Ms. Deaihat
she planned to follow up with HR to determine whether the company shared he
concerns.ld. at 270.

Ms. McGraw denies ever making disparaging comments about the military, asking
Ms. Dean to remove references to her military service from her performance evaluation,
or stating that her military service was contrary to Lilly’'s work or created a conflict with
Lilly’s values.
IV.  Responsibilities of the Quality Associate Role

As a Quality Associate, Ms. Dean’s primary responsibility was to participate in the
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process of “assessing.” Dean Dep. at 8, 170. This process isiveliewirg complaints

that Lilly receives fromNorth, South, and Central America, creating a complaint record,

assessing the complasr{tncluding severity level and category), alerting management to

priority complaints, entering other information in the complaint database, and attaching

relevant documents. McGraw Decl. Gncethe record is createthe Quality

Associate s responsible for evaluating the complant determining, based on

criticality, how to proceed. Rice Dep. at 9; McGraw Dep.-dt®Dean Dep. at 16D5.
Eachcomplaintassessment alsocludesa second person verificatigtbPV”),

which isaprocess in whicla second Quality Associate revigall of the information in

the database for each complaint, including information such as the notification date and

country of origin, to ensure that it matches the information contained in the attached

documentatiorn order toconfirm thatthe information was entered correctly by the first

Quality Associate Dean Dep. at 208; Rice Dep. at-1@;McGraw Dep. at 10. To

complete the SPV process, the second Quality Associate must click through eight to

twelve screens or hyperlinks containing different fields of information entered by the first

Quality Associate and confirm the accuracy of the infdramon each screenMcCraw

Decl. 11 9, 11.0ncethe accuracy of the informationagsnfirmed, the second Quality

Associatethen signdiis or her name in a baa thescreemttesting that the information

Is correct. Although the second Quality Associate is not supposed to sign his or her name

unless and until he or she has clicked through each of the screens and confirmed that the

information is correct, the signature biexaccessiblerhen first entering the databade.

other words, the second Quality Associed@eaccess the signature box even if she has
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not yet clickedthrough each of the information screemd. § 11.

According to Ms. Dean, she was able to complete the SPV process “really fast”
and with a low error rate, which she believes is the reason Ms. McGraw assigned her to
work only on the SPV process. Dean Dep. at 177-@85 Before the incident that led
to Ms. Dean’s termination, Ms. McGraw never expressettern that she (Dean) was
completing the SPV process too quicklg. at 191.

V. Plaintiff's Computer Issues

Shortly after she was assigned to act as a sepersbn verifier, Ms. Dean
informed Ms. McGraw that her computer had been malfunctioning and that she had been
unable to opethe Adobe Acrobat documenghe needed to access in order to complete
the SPV process. She also stated that her computer would at times shattdgether
in the middle of the SPV processrevert to a different documewtile she was
working. According to Ms. Dean, Ms. McGraw told her to continue doing what she
could despite being unable to review Adobe attachments because if the wrong documen
wereattached to a complaint, “[iJt would be a deviation on whomever created the
complaint,” not on the secosmkrson verifier. Dean Dep. at 206.

VI.  Plaintiff's Termination

In early November 201% lawsuit was filed against Lilly by multiple plaintiffs. A
Quality Associate in Ms. Dean’s CPQA grolyuither Rice, was assigned to create
complaint records in the database for each of the individual plaintiffs in the laVRscet.
Dep. at 16; McGraw Decl. 1 14; Exh. 1 to McGraw Decl. Ms. Deas performing the

SPV process for the complaint records Mr. Rice was creafice Dep. at 16, 224;
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Dean Dep. at 206)7. At some point in the process, Mr. Rice realized that he had
mistakenly attached the wrong PDF file to each of the records he had created, which
meant that the data he had entered into the database for each of the plaintiffs in the
lawsuit did not match the data in the attached initiating complaint. Rice Dep. Bir15.
Rice contacted Ms. Dean and told her to stop reviewing his waduke he had made a
mistake. Dean Dep. at 26®7. Up to that point, Ms. Dean had verified as accurate each
of the complaint records Mr. Rice had completed and had not alerted him to any issues.
Id. Mr. Ricethen contacted their supervisor, Ms. McGraw, to inform her that he had
enterednto the databas@accurate information that had been verified as accurate by Ms.
Dean McGraw Decl. 1 13, 15.

According to Ms. Dean, after Mr. Rice instructed her to stop reviewing his work,
she went to Ms. McGraw arstiated that she was worried about Mr. Rice because he was
concerned that some of his complaints had errors in them. Ms. Dean reminded Ms.
McGraw of the computer issues she had been having, to wit, that she could not open
Adobe Acrobat documents to veriftyat the correct document was attached to each
complaint. According to Ms. Dean, Ms. McGraw told her 8ta should just review the
documents she could access and reiterated that, if there were any deviations, they would
be attributed to Mr. Rice. Dedep. at 208; 210

After receiving notification of the error, Ms. McGraw, in conjunction with her

supervisor Elizabeth Harrigan and Associate Consd&Employee Relations



Mascelia Miranda,initiated an investigation into the inciderlcGraw Decl.y 17. Ms.
McGraw determined that Ms. Dean had verified as accurate roughly a dozen complaint
records against documerthat did not support the accuracy of the records. For example,
in several of the complaint records at issue, the patient and case numbers that had been
entered into the database did not match any of the patients or case numbers in the PDF
file attached to that complaint recorttl. 1 16, 18; McGraw Decl. Exh. 1.

Ms. McGraw and Ms. Harrigan first hypothesized that Ms. Dean had verified
inaccurate information because she did not understand the SVP process. Accordingly,
they asked Ms. Dean to write out in detail the steps involved in the SVP process and
instructed her to be as thorough as possible. McGraw Dep-20;2dcGraw Decl.

19. Ms. Dean did as instructed and created a very complete recitation of each of the steps
involved in the SPV process, which demonstrated that she understood how to correctly
SPV a case. McGraw Decl. | 20.

After confirming Ms. Dean’s knowledge of the SPV process, Ms. McGraw, Ms.
Harrigan, and Ms. Miranda reviewed the time records associated with Ms. Dean’s SPV
work. Id. 1 23. When changes are made in Lilly’s complaint database, they are
timestamped. As it relates to SPV work, Quality Associates make only one change in the
database on each complaint, to wasigning his or her name to verify that the record has

been reviewed and all data entered accuratelyy 22. Lilly’s records showed that Ms.

1 Ms. Miranda is a veteran who served in the U.S. Army on adtityefrom 1981 to 1984. She
then served in the Army Reserves until her final honorabtshdrge on August 29, 1994 by
which point she had achieved the rank of Captain. Def.’s Ans. to P&ts3et of Interrog., Ans.
No. 4.
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Dean was completing the review and verification of complaint records in very short
periods of time. She would frequently verify a complaint record in less than one minute
and would at times verify multiple complaint records within that time. With regard to the
complaint records created by Mr. Ri¢dlly determined thaltls. Dean had reviewed and
verified three of the inaccurate recowdishin the same oneiinute time period.Id. § 24.
As part of the investigation, Ms. McGraw spoke with a few other Quality Associates who
stated that it took them on average about five minutes to SPV one complaint delc§rd.
25. Mr. Rice testified that he has at times been able to complete the SPV process in less
than four minutes. Rice Dep. at 15.

Ms. McGrawconducted a test, calculatitige length of time it took heéo simply
click through the screens a Quality Associateeguired to open and review when second
person verifying. McGraw Decf 27. With Ms. Harrigan and Ms. Miranda observing,
Ms. McGraw entered the database, pulled a complaint record, and clicked straight
through all the screens and hyperlinks without attempting to match or review the data or
perform the actual SPV workd.; McGraw Dep. at 33Although she was only clicking
straight through the required screens and not attempting to review and verify the data as
the SPV process requires, Ms. McGraw waableto doeventhatwithin one minute.
McGraw Dep. at 33; McGraw Decl. { 28. However, she was able to open the complaint
record, go directly to the verification signature box, electronically sign, and close the
complaint record without reviewing any of the required data fields or pop up screens in
under a minute. McGraw Decl. § 29. No one at Lilly ever timed Ms. Dean to see how

quickly she could perform the SPV process nor did anyone consult with the IT staff to
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determine whether it was possible to properly perform the SPV process faster than Ms.
McGraw was able to complete it. Dean Dep. at3B

On November 13, 2015, Ms. McGraw, Ms. Harrigan, and Ms. Miranda met with
Ms. Dean to discuss the incorrect second person verifications she had complaied.
this meeting, Ms. Deastated that the information in the attachments she had reviewed
while second person verifying Mr. Rice’s complaint records matched the information Mr.
Rice had inputted. According to Ms. Dean, she was shocked when she was told that the
wrong files had been attached to Mr. Rice’s complaint recmdshat she had
incorrectly verified them. Dean Dep. at 215. At the meeting, Ms. Dean reminded Ms.
McGrawthat she had been having computer problems, nambbn she would open
Adobe Acrobat attachments, they would at times revert back to “a previously opened
Adobe Acrobat document that [she] had in [her] histbat [she] had just opened in the
last several complaints Id. at 211-12. On the day of the incident, Ms. Dean had been
verifying several oMr. Rice’s complairg and therefore had all his attachments on her
computer. She believes that she did not realize that Mr. Rice’s complaints had the wrong
attachments because, as a result of the computer glitch, in each case where she failed to
correctly verify the documentatiothe incorrect documenunbeknownst to her, had
reverted taanotherattachmenthat happened to be corre@ean Dep. at 213.5.

Ms. McGraw, Ms. Harrigan, and Ms. Miranda did not credit Ms. Dean’s
explanation ofvhat hadoccurred concluding thait was impossible for her to have
reviewed all the necessary information within the time period shown by the sylstem

addition,they did not believe that the computer had, on its own and without her
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knowledge, switched each document she had reviewed to another document that
happened to be the correct one. McGraw Decl. $8231Inthar opinion,Ms. Dean had
falsified the second person verification and had not been forthright during the
investigation. Id. § 33; McGraw Dep. at 3@1. Misconductwhich includedalsification
of documents and dishonesty, isiammediately separable offiseunder Lilly’s
disciplinary policy. Dean Dep. at 51, 53; Dean Dep. Exh. 2. Ms. Dean’s employment
with Lilly was terminated fothis misconducteffective November 20, 2015.
VII.  The Instant Complaint

Ms. Dean filed her Complaint in this action on June 27, 2017, alleging that Lilly
discriminated against her based on her sex and race in violation of Title VII and because
of her military service, in violation of the USERRAMSs. Dean’s Title VII claims were
dismissed by the Court on October 31, 2017. Lilly filed the instant motion for summary
judgment as to Ms. Dean’s USERRA claim on September 7, 2018.

Legal Analysis

l. Summary Judgment Standard

Summary judgment is appropriate where there are no genuine disputes of material
fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a);
Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986). A court must grant a motion for
summary judgment if it appears that no reasonable trier of fact could find in favor of the
nonmovant on the basis of the designated admissible evidénderson v. Liberty
Lobby, Inc, 477 U.S. 242, 24748 (1986). We neither weigh the evidence nor atalu

the credibility of witnessesd. at 255, but view the facts and the reasonable inferences
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flowing from them in the light most favorable to the nonmovaneConnell v. McKillip
573 F. Supp. 2d 1090, 1097 (S.D. Ind. 2008).
Il. Discussion

Ms. Dean claims in this lawsuit that she was subjected to a hostile work
environment and ultimately terminated based on her military service in violation of the
USERRA. We address these claims in turn.

A. Hostile Work Environment Claim

Even assuming that hostile work environment claim is cognizable under
USERRA? Ms. Dean has forfeited any such claim by failing to substantively address any
of the arguments raised in Defendant’s motion for summary judgment. Her argument,
which consists merely @ghree conclusory sentencasd completely lackingf any
discussion of facts or case law, is insufficient to avoid summary judgrBeset.
Humphries v. CBOCS W., Ind.74 F.3d 387, 407 (7th Cir. 2007) (“We agree with the
district court’s determination thatle paintiff] waived (forfeited would be the better
term) his discrimination claim by devoting only a skeletal argument in respongesto [
defendant’s] motion for summary judgmentUnited States v. Berkowjt227 F.2d
1376, 1384 (7th Cir. 1991) (“[P]erfunctory and undeveloped arguments, and arguments

that are unsupported by pertinent authority, are waived .Utiiyed States v. Dunkel

2 The parties have not pointed us to, nor have we found, any SupremeC8eaventh Circuit
case addressing this issudcDaniel v. Loyola Univ. Med. CtriNo. 13¢v-06500,2014 WL
4269126, at *7 (N.D. Ill. Aug. 28, 2014)Neither the Supreme Court nor the Seventh Circuit
has explicitly decided whether a hostile work environment claimgaizable under
USERRA").
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927 F.2d 955, 956 (7th Cir. 1991) (“A skeletal ‘argument,’ really nothing more than an
assertion, does not preserve a claim.”). Accordingly, Defendant is entitled to summary
judgment on Plaintiff’'s hostile work environment claim under USERRA.

B. Discrimination Claim

Ms. Dean also claims that she was terminated because of her military service in
violation of USERRA. An employer violates USERRA when an employee’s
membership in the uniformed service amotivating factdrin an adverse employment
action “unless the employer can prove that the action would have been taken in the
absence of such membership, application for membership, service, application for
service, or obligation for service[.]” 38 U.S.C. § 4311(c)(1).

An analysis of this claim invokes the Seventh Circuit’'s decisiddrtiz v. Werner
Enterprises, InG.834 F.3d 760 (7th Cir. 2016), which states that regardless of whether the
court uses the burdeshifting analysis oMcDonnell Douglas Corp. v. GregAdll U.S.

792 (1973) or some other framework to evaluate a plaintiff's employment discrimination
and retaliation claims, “the ultimate legal question ‘is simply whether the evidence would
permit a reasonable factfinder to conclude that the plaintiff's race, ethnicity, sex, religion,
or other proscribed factor caused the discharge or other adverse employment action.™
Reed v. Freedom Mortg. Cor@69 F.3d 543, 547 (7th Cir. 2017) (quotidgiz, 834

F.3d at 765). Under this “simplified” approach, the “[e]vidence must be considered as a
whole, rather than asking whether any particular piece of evidence proves the case by
itself—or whether just the ‘direct’ evidence does so, or the ‘indirect’ eviderodiz,

834 F.3d at 765The parties here do not utilize tMeDonnell Douglasapproach and
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focus instea@n the cumulative evidence going to causation; thus, we follow their lead
and do the same

A plaintiff “may demonstrate causation through evidence of, for example,
comments or animus toward the protected group, suspicious timing, more favorable
treatment of similarly situated employees, or pretextual reasons given for the adverse
employment action.”Beverly v. Abbot LabdNo. 17 C 3003352019 WL 3003352, at
*7 (N.D. lll. July 10, 2019) (citingMonroe v. Ind. Dep’t of Transp871 F.3d 495, 504
(7th Cir. 2017)).In support of her discriminatory termination claim, Ms. Dean focuses
primarily onanti-military animus demonstrated by Ms. McGraw, comments critical of
the military made byther Lilly employeesandwhat she claims was Lilly’s pretextual
reason for terminating her.

Specifically,Ms. Dean maintains that there was a “deep, persistent strain-of anti
military sentiment at Lilly, that [Ms.] McGraw was tainted by that strain, and that
McGraw intentionally set Dean up to be terminated” because of her military service.
Pl.’s Resp. at 15. Ms. Dean cites a number ofmailiiary commentsnadeby co-
workers as well aby supervisors she had prior to Ms. McGraw to demonstrate the
widespread animilitary bias sheperceivedat Lilly. However, for a stray remark to
establish discriminatory motivation, it must be “(1) made by the decisionmaker, (2)
around the time of the decision, and (3) in reference to the adverse employment action.”
Egonmwan v. Cook Cty. Sheriff's DeG02 F.3d 845, 850 (7th Cir. 2010). The
decisionmakers in this case were Ms. McGraw, Ms. Harrigan, and Ms. Miranda

Accordingly, the statements made and actiakenby employees and supervisors other
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than these decisionmakexe irrelevant to our analysis, particularly because such
conduct occurred long before the termination decision was.nMdeDean has
presented no evidence to show that any of the decisionma&eraware of suclanimus
in a waythat they could be said to have been taintethhy anti-military biagvinced by
other Lilly employees.

Ms. Dean has also presented evidence regarding Ms. McGraw’s own disparaging
remarks regardingilitary service, particularly her alleged comment that military service
was “a conflict of interest” with.illy’s values as well as her statement that, as a
Canadian, she “did not agree” with military service. Ms. Dean argues that these
statements, coupled with Ms. McGraw’s pivotal role in her termingsigffices to
support an inference that her military service was a motivating factor in Lilly’s decision
to fire her.

We agree thatieevidence cited above, if credited by the jury, could support a
finding that Ms. McGrawpersonallyharbored an antilitary bias. However, “[a]Jnimus
or frustrationalone...does not support a claim of discrimination. It must have been
linked, as a motivating factor, to an adverse employment actidnmdyo v. Volvo Group
N. Am., LLC 805 F.3d 278, 285 (7th Cir. 2015). Here, none of the statements made by
Ms. McGraw were close in tinte Ms. Dean’stermination. The most recent comment
Ms. Dean alleges that Ms. McGraw made was in early 28idb Ms. Dean was not
discharged until several months later, on November 20, 2015. Moreover, none of the
comments made by Ms. McGrawaseven remotely connected to the termination

decision. See Teruggi v. CIT Group/Capital Fin., In¢09 F.3d 654, 65&7 (7th Cir.
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2013) (holding that “isolated events or comments with no apparent connection to the
termination decision[] do not support a reasonable inference of discrimination”).
Even if Ms. Dean could prove that her military service motivated Ms. McGraw’s
part in the termination decision, HEEERRA claim cannot survive summary judgment
because Lilly has shown that Ms. Dean would have been terminated for misconduct,
specifically, thefalsification of records and dishonesty, regardless of her military
affiliation. Ms. Dean ontendghat Ms. McGraw “set [her] up” to be terminateecause
of discriminatory animusPl.’s Resp. at 17Ms. Dean claims that when she told Ms.
McGraw that she was having trouble accessing PDF attachments on her computer,
McGraw instructed her to “do what [she could],’ that it was ‘no biggie,” and that the
work had to get done.1d. at 18. According to Ms. Dean, Ms. McGraw also told her

”

“don’t worry” about “any errors” because they “won’t be a deviation on you.” Dean
Dep. at 209. Even if true, the fact that Ms. McGraw may have told Ms. Dean that she
should perform as much of tlsVwork aspossibleand that she should not worry about
errorscaused by her computer issulees not save Ms. Dean’s USERRA claim.

Ms. Dean was terminated, not because Lilly believed she had made an error in the
SPV process, but becauskits determinationhat she had falsified documents by
representing that she had verified entries when she had not in fact done so and then was
unforthcoming in the subsequent investigatid¥ihen questioed during Lilly’s
investigation Ms. Dean claimed that she had reviewed the information inputtsatin

of the complaint recordsy Mr. Rice, individually opened each PDF attachment

containing the source documents, verifiedt the information matchednd then
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electronically signed her name swearing as mulite only explanatioMs. Dean
offered to explairtheinaccurately verified complaint recordss that her computer must
have, without her knowledge, reverted to the correct attacheaehtime she was
verifying the information

As part of its investigation, Lilly reviewed the time stamps on Ms. Dean’s SPV
work which showed that she had verified three of the complaints in question in the same
oneminute time period. Other Quality Associates inquired of by lédlyortedthat it
took anywhere from three to five minutespiperlyverify one complaint record. After
conducting additional tests the systemo see how quickly the SPV process could be
correctly performed, Ms. McGraw, Ms. Miranda, and Ms. Harrigan determined that it
would have been impossible for Ms. Dean to have completed the SPV process in the way
she said she had in the time the system showed she had been in the databaakso
did not find credibleher explanation thder computer hgan its own and without her
knowledge switched the document she was reviewing to a different document that
coincidentally happened to be the document that matched the information in the database.
Based on these facts, Ms. McGraw, Ms. Miranda, and Ms. Harcmasludedhat Ms.
Dean had falsified company records and had not been forthright during the investigation
Theirdecision to terminatker for misconduct under Lilly’s disciplinary policies
followed.

Ms. Dean has failed to adduce any evidence to establish that this explanation was
merely pretext for discrimination based on her military servidéhoughMs. Dean

argues that Ms. McGraw told her that she would not be responsible for errors caused by
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her computer issuesheconcedes that McGraw never told her that it would be
acceptable to simply to sign off on the SPV process regardless of whether she was able to
perform the secongderson verification duties, which is what Lilly determined she had
done. There is no dispute that Lilly considers misconduct, including falsification of
documents and dishonesty, to be an immediately separable offense. When Lilly
detemined that Ms. Dean had engaged in such conduct, she was immediately terminated.
Ms. Dean has offered no evidence that Lilly treated other employees who had falsified
records or been untruthful in an investigation more favorably. There is no evidence of
any instance in which Lilly found an employee to have falsified a complaint record or
secondperson verification angletdid not terminate that person.

Ms. Dean points to what she claims are deficiencies in the investigation, including
Lilly ’s failure to time her on the SPV process to see how quickly she could pdatform
to ask the IT staff whether it was possible to perform the SPV process as fast as she was
able as well as the fact that the SPV program “does not time stamp the scrémns in
process’and instead only shows the completion time of a sepanson verification.
Pl.’s Respat 17. While Ms. Dean may believe there was a better way for Lilly to have
conducted its investigation, this is not enough to prove pretext without some evidence
thatLilly lied about its reason for firing her. “The focus of a pretext inquiry is whether
the employer’s stated reason was honest, not whether it was accurate, wise, or well
considered.”Stewart v. Henderso207 F.3d 374, 378 (7th Cir. 2000}.is well-
established that we “do not sit as a superpersonnel department that reexamines an entity’s

business decision and reviews the propriety of the decisidn.Rather, “[o]ur only
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concern is whether the legitimate reason provided by the employer is in fact the true
one.” Id. Because all the evidence before us indicates that the decisionmakers honestly
believed that Ms. Dean had falsified records and was not entirely candid during the
investigation and that such misconduct was an immediately terminable offense, Ms. Dean
has failed to prove pretext.

For these reasons, Ms. Dean’s discrimination claim under USERRA cannot
survive summary judgment.
lll.  Conclusion

For the reasons detailed above, Defendant’s Motion for Summary Judgment is
GRANTED. Final judgment shall be issued accordingly.

IT IS SO ORDERED.

Date:  8/13/2019 Dl BausBaler

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana

Distribution:

Ellen E. Boshkoff
FAEGRE BAKER DANIELS LLP (Indianapolis)
ellen.boshkoff@faegrebd.com

Sarah Elizabeth Caldwell Breslin
FAEGRE BAKER DANIELS LLP (Indianapolis)
sarah.breslin@faegrebd.com

Rozlyn M. FulgoniBritton
FAEGRE BAKER DANIELS LLP (Indianapolis)
rozlyn.fulgoni-britton@faegrebd.com

21



Jay Meisenhelder
JAY MEISENHELDER EMPLOYMENT & CIVIL RIGHTS LEGAL SERVICES PC
jaym@ecrls.com

Amanda L. Shelby

FAEGRE BAKER DANIELS LLP (Indianapolis)
amanda.shelby@faegrebd.com

22



