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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

INDIANA TRANSPORTATIONMUSEUM, INC.,
Plaintiff,
VS. 1:17cv-02373IMSMPB
HOOSIERHERITAGE PORT AUTHORITY, CITY
OFFISHERS INDIANA, andCITY OF NO-

BLESVILLE, INDIANA,
Defendants.

N N N N N N N N N

ORDER
Plaintiff Indiana Transportation Museum, InclITM”) owns several trains which it has
operated on a rail line owned by Defendant Hoosier Heritage Port AuthdfitiP@A”) that runs
through the cities of Fishers and Noblesville, Indiana. In 2016, ITM was prohibitedfremating
its trains on HHPA tracks, and this lawsuit followed. Presently pending igtiarMo Dismiss
filed by HHPA, [Filing No. 33, which is now ripe for the Court’s decision.

l.
STANDARD OF REVIEW

“Federal Rule of Civil Procedure 12(ih)(allows a party to move to dismiss a claim for
lack of subject matter jurisdiction.Hallinan v. Fraternal Order of Police of Chicago Lodge No.
7,570 F.3d 811, 820 (7th Cir. 2009y he burden is on the plaintiff to prove, by a preponderance
of the evidence, that subjettatter jurisdiction exists for his or her claimSeeLee v. City of
Chicagq 330 F.3d 456, 468 (7th Cir. 2003)

UnderFederal Rule of Civil Procedure 19)(6), a party may move to dismiss a claim that
does not state a right to relief. The Federal Rules of Civil Procedure reluptira tomplaint
provide the defendant with “fair notice of what the...claim is and the grounds upon wigists it

Erickson v. Pardus551 U.S. 89, 93 (200 {yuotingBell Atlantic v. Twombly550 U.S. 544, 555
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(2007). In reviewing the sufficiency of a complaint, the Court must acaépell-pled facts as
true and draw all permissible inferences in favathef plaintiff. SeeActive Disposal Inc. v. City
of Darien 635 F.3d 883, 886 (7th Cir. 2011A Rule 12(b)(6)motion to dismiss asks whether the
complaint “contain[s] sufficient factual matter, accepted as true, to ‘stat@ratolaelief that is
plausible on its face.””Ashcroft v. Igbgl556 U.S. 662, 678 (2009yuotingTwombly 550 U.S.
at 570. The Court will not accept legal conclusions or conclusory allegationsfasesuifto state
a claim for relief. SeeMcCauley v. City of Chicag®71 F.3d 611, 617 (7th Cir. 2011fractual
allegations must plausibly state an entitlement to relief “to a degree that risestadepeculative
level.” Munson v. Gaetx73 F.3d 630, 633 (7th Cir. 201ZJhis plausibility determination is “a
contextspecific task that requires the reviewing court to draw on its judicial exmerand com-
mon sense.’ld.

[,
BACKGROUND

Thefollowing are theactual allegations in thetmended Complaintyhich the Court must
accept as tre at this time:
ITM owns and operates “a tourist and educational rail system, including efejidépas-

senger cars,” and runs “excursions on the rail line [owned] by [HHPATilin§ No. 25 at ]]

Specifically, ITM operates the Fair Train which runs during the Indidage $air each August,

and the PolaBear Express rhin during the holiday season in late November and December, as

well as other historical, educational, and entertainment excurdibiislg No. 25 at 4 Most of
ITM’s excursions take place from March to January and are on the weekends, althouglh spec

tours maybe scheduled for schools and other grousling No. 25 at § [Filing No. 25 at 4

ITM is regulated by the Federal Railroad AdministraiftifRA”). [Filing No. 25 at 1-3
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HHPA is a governmental entity that owns approximately 37.5 miles of railr@edstirom
10th Street in downtown Indianapolis to Tipton, Indiana, and the cities of Fishers and Nieblesvi

own portions of the tracks as welFEiljng No. 25 at 23.] HHPA is responsible for overseeing the

railroad’s operions and for issuing licensesutlize HHPA-owned tracks. Hiling No. 25 at J

From 1996 to 2006, ITM and HHPA contracted for ITM to use HHPA tracks to operate

excursions from Tipton, Indiana to 38th Street in Indianapokging No. 25 at 3Filing No. 25

1.] Under the contractlHPA was respasible for maintaining the tracksFifing No. 25 at 3

The parties also entered into a Conditional Policy of Use on June 25(tB612012CPOU).

[Filing No. 25 at §

In 2016, the FRA conducted an inspection of ITM’s operations, and found that no viola-

tions had occurred. F[ling No. 25 at4; Filing No. 252.] HHPA requested certain information

and data from ITM in June 2016Filing No. 25 at § In August2016, just days before the start

of the Indiana State Fair, HHPA notified ITM that it was prohibited fromaipey its State Fair
Train on HHPA tracks, even though the FRA and the Indiana Department of Transpdftbti

DOT”) had “approved the operation of the equipment, crew and railroad likdihg[ No. 25 at

5-6] ITM alleges that it complied with all of tregiginal requirements under a July 2016 Condi-
tional Policy of Use (the2016CPOU) and supplied all information that was requestetHHPA
except for certain “medical physical/health requirements for the ITM ceevfications which are

HIPPA protected.” Filing No. 25 at §

On October 26, 2016, the PresidentHPA, Michael Obergfellwrote a letter to ITM
outlining various requirements with which ITM had not compéed stated
Due to the length of time that has expired sieeHHPA'’s issuance of [the 2016

CPOU] and today, | would like for ITM to provide all of the items listed in our
[2016 CPOU] at one time, and reference each document to the corresponding item
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in the R016CPOU]. Once received, HHPA Wileview accordinglyand let you
know where we feel you are deficient or need additional documentation.

Lastly, it has come to my attention that you have made numerous written statement
to your membership indicating in some fashion or another that essentialbcall
umentation required by HHPA has been provided by ITM. While | do appreciate
that ITM has provided some limited information, the fact is that ITM is not sub-
stantially in compliance with the conditions of the July tdsolution nor has the
documentatino needed been provided. Any statements otherwise need to be imme-
diately corrected and no further inaccurate statements should be made if our organ-
izations are going to work out the current situation.

As | stated earlier, it has now been more than ninety (90) days sinceeld the

July HHPA resolution. The HHPA has taken steps on its own to secure information
on the condition of the line, which should be an ITM function. However, our con-
tracted inspector has completed the inspection and should have an inspection report
available shortly, that HHPA will utilize to develop a 5 Year Maintenance Pdan th
we expect our Operator to participate in, in lieu of paying trip or use fees, once
reinstated to utilize the facilities. In the event ITM has not idex the required
[2016 CPOU] information to the HHPA Board to determine if ITM is in substantial
compliance by November 11, 2016, | intend to advise the Board that compliance at
any future date is unlikely and recommend that the HHPA should considergnovin
forward with any and all options to preserve and protect the line, which could in-
clude issuing a Request for Proposals for a new operator on our owners facilities

[Filing No. 256 at2.] Subsequently, HHPA issued a Request for Proposals for a new operator for

the railroad line. Filing No. 25 at § It also prohibited ITM from ograting its Polar Bear Express

Train in November and December of 201&.lihg No. 25 at §

ITM alleges that the majority of its equipment is currently housed at FHeaektin No-
blesville and that it cannot be med because it amot operate the equipment on PIA rails.

[Filing No. 25 at § ITM alleges that HHPA refused to considiEM’s request to operate its trains

on its lines at HHPA boantheetings or public meetings, and diat allow public input on it$lan
to ‘rip up the rails’ and put in a trail that is redundant to other trails currmttled,” causing

“ITM to be trapped in Noblesville without economical means to move, sell or rdsiicgic

equipment and artifacts.”F{ling No. 25 at 9
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ITM initiated this lawsuit on July 10, 201Ei[ing No. 1], and filed the operative Amended
Complaint on August 7, 2017Eiling No. 25. ITM does notenumeratespecific claims in the
Amended Complaint, but requests a preliminary injunction allowtitg operate the State Fair

Train and the Polar Bear Expressih in 2017. [iling No. 25 at 11-12

On August 10, 2017, the Court issued an Order to Show Cause in which it discussed its
concerns regarding whether it has subject matter jurisdiction over this.mgieng No. 29]
ITM filed a Jurisdictional Statement in Response to Court’s Order to Show Slaarsly thereaf-
ter, [Filing No. 33, and HHPA then filed the pending Motion to Dismigslifg No. 39.1 ITM’s
Jurisdictional Statement and HHPA’s Motion to Dismiss depértwith the same issuewhether
the Court has subject matter jurisdiction over this mattand both are discussed below.

(1.
DiscussioN

In its Motion to Dismiss, HRA argues that the Court does not hawbject matter juris-
diction over this matter and that, even if it does, ITM has failed to state a claim updnrelief
can be granted. The Court addresses each argument in turn.

A. Subject Matter Jurisdiction

HHPA argues that the Court does not have etthjnatter jurisdiction over this matter be-
cause it does not have diversity jurisdiction based on ITM’s own allegatimh&, does not have
federal question jurisdiction because the circumstances alleged in the AmendadiQiaho not

give rise to congutional violations. Filing No. 36 at 4-1(

1 The Court notes that Defendants City of Fishers and City of Noblesville wesemved until
September 2017, arcave not yeanswered or otherwise pled to the Amended Complaint.
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1. Diversity Jurisdiction
HHPA argues that the Court does not have diversity jurisdiction over this matsersiee
ITM has alleged that is an Indiana corporation, that HHPA is a governmental entity located in
Indiana, and that the cities of Fishers and Noblesville are located in Indianagss tiediversity

of citizenship. Filing No. 36 at 4 ITM concedes that there is not diversity of citizenship here.

[Filing No. 39 at § The Court agrees that it cannot exercise diversity jurisdictiontioigamatter,

as all of the parties are citizens of Indiana.
2. Federal Question Jurisdiction

HHPA also argues that the Court does not have federal question jurisdiction in ¢his cas
asseting that “[t]lhe crux of ITM’s First Amendment claim is that HHPA dit request or permit
‘public input or comment'...; that HHPA in particular did not allow ITM to address the M
an official or public meeting....; and that ITM was not allowed a hearing to modifyAr#H#Ait-
ten request for proposals.... Such circumstarfe@sever, do not give rise to a First Amendment
claim as ‘[tlhe Supreme Court has never extended First Amendment forumsatabysleliber-

ating legislative body or to the body’s rules about who may speakilihg No. 36 at § As for

ITM’s reference to the Fourteenth Amendment, HHPA argues that “ITM has failed tostest®
that it had any property intest to the tracks managed by HHPA,” and instead “acknowledges that
its contractwith HHPA expired in 2006 and that a subsequent contract was never negotiated.”

[Filing No. 36 at 67/.] HHPA asserts that ITM complains regarding HHPA'’s scoring methodology

for the RIPs, but “has failed to present any factual allegations...which demonstrateenoweth-
odology used violated due process, how HHPA deprived ITM of a property interest, onnsv it

injured by HHPA as a result of a violation of ITM’s rights to due procefsiling No. 36 at 7

HHPA also contends that ITM has not alleged a valid equal protection claim undeutteehth
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Amendment because it “has failed to present any factual allegatmnonstrating that HHPA has

treated ITM differently than any other person or entityFilifig No. 36 at § Finally, HHPA

argues that various statutes and regulations ITM relies dpat confer federal question juris-

diction because thejo not establish a cause of action on the part of ITiinfj No. 36 at 810.]

In its Jurisdictional Statemenf,M argues thait alleges claims under the First and Fourth

Amendments, and a claim under the Federal Rail Adatinfy No. 33 at § ITM argues that “[i]t

is settled that the probability of defemt the merits does not, by itself, strip a plaintiff's claim of

federal jurisdiction.” Filing No. 33 at 7] In its response to HMA’s Motion to Dismiss, ITM

reiterates that it assertlaims under the First and Fourteenth Amendmemisind No. 39 at 2

3.] It describes its First Amendment claim as alleging “that HHPA did not request or parhait *
lic input or coorment’ by ITM; HHPA in particular did not allow ITM to address the HHPA in
official or public meetings. FurthelTM was not allowed a hearing to modify HHPA'’s writte

request for proposals.”Filing No. 39 at 56.] ITM further contends that it has alleged a due

process claim under the Fourteenth Amendment and has “prdtielddcuments to demonstrate
that it had[a] property interestjand] paid over $3 million in upkeep and the udeh® tracks,
managed and owned by Defendants,” and that “[o]ne of [its] injuries is it cannateper the

tracks and the tracks are being removed to install a trail systé&itirig[No. 39 at 6-7 Asto an

equal protection claim under the Fourteenth Amendment, ITM claims that “HidBAther De-
fendants have treated ITM with defamatory statements and differently niyaotheer person or
entity,” that “others were allowed to make...public presentations,” that althougls giwen an
opportunity to submit a proposal to HHPA, “the decision of who would be selected opexato

made prior to the determination by HHPA,” and that “ITM protests the scorirfgpdwbgy used
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by HHPA in assesgag the proposals received to support that positioRiling No. 39 at 7] Fi-

nally, ITM argues that “the [FRA] and its corresponding duties and powers undemRife, can
be interpréed as creating a cause of actionabhivould allow ITM to file its Anended Complaint

in that it regulates the operations of all trains in the United StatEsifig[ No. 39 at §

Whena plaintiff invokes federal question jurisdictionféderal courts are without power
to entertain claims otherwise within their jurisdiction if theysoattenuated and unsubstantial as
to be absolutely devoid of merit.’LaSalle Nat. Trust, N.A. v. ECM Motor C@6 F.3d 140, 143
(7th Cir. 1996)quotingHagans v. Lavine415 U.S. 528, 53@L.974)(internal quotation omittedl)
Under this standard, “only the most extreme cases will fail the jurisdictiaalfteubstantiality.”
LaSalle 76 F.3d at 143ee alsdOneida Indian Natiof N.Y. Stat®. OneidaCounty, New Yotk
414 U.S. 661, 6667 (1974)(reversing lower court’s jurisdictional dismissal and stating that the
federal right plaintiff invoked “cannot be said to be so insubstantial, implausibée/dsed by
prior decisions of this Court, or otherwise completely devoid of merit as not to involderalfe
controversywithin the jurisdiction of the District Court, whatever may be the ultimate resolution
of the federal issues on the merits”).

The Court finds that it has federal question jurisdiction over this matter. This st t
that IMS has stated a claim upon which relief can be grantleat inquiry is governed by a dif-
ferent standard. Interms of jurisdiction, however, the Court finds that ITikésdhd Fourteenth
Amendment claims are not “so attenuated and unsubstantial as to be absolutelpGenait.?

LaSalk, 76 F.3d at 143Accordingly, the CoulDENIESIN PART HHPA'’s Motion to Dismiss,

2 Since the Court concludes that it has federal question jurisdiction based on ITdvEnEiFour-
teenth Amendment claims, it need not consider whether ITM’s claims under vaheus$eateral
statutesor regulations also confer jurisdiction. It will, however, address those claiow el
connection with HHPA'’s 12(b)(6) motion.
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[Filing No. 33, to the extent that xercisesdderal question jurisdiction over ITM’s First and
Fourteenth Amendment claims.

B. Sufficiency of Allegations

HHPA also argues that, even accepting all of the-plelll facts alleged in ITM’s Amended
Complaint as true, and drawing all permissible infererncéavior of ITM, it has failed to state a

claim upon which relief can be grantedtiling No. 36 at 11 HHPA asserts that the Amended

Complaint “at most alleges that ITM had a contraith HHPA which expired in 2006..., that
since 2006 ITM was granted a permissive use of HHPA's rail line that was raépaatiin a
Conditional Policy of Use..., that ITM admits it failed to meet all of the conditionsdiGandi-
tional Policy of Use..., thadHPA has chosen to no longer allow ITM’s permissive use of the rail
line but instead is seeking a new operator for the rail line..., and that ITMrogasue by no

longer being allowed to use the rail line in questiorkiliig No. 36 at 1] HHPA contends that

ITM has failed to allege facts indicating that it had any property rights tathme, that HHPA'’s
decision to change operators was prohibited by federal lathabHHPA“engaged in any form
of viewpoint discrimination by allowing certain members of the public to speale whihying

ITM that same opportunity.”Hiling No. 36 at 11]

In response, ITM@gues that it has sufficiently alleged that it “suffered losses, had its busi-
ness interfered with, being defamed, having the tracks removed, loss ofisssuend volunteer
base, no monies to repair equipment and foster new business on the middle and southern end of
the lines, being prohibited from operdgh not allowing to present at public meetings, are in

violative [sic] of constitutional rights and represent irreparable injury améittof harm to the

3 To the extent ITM asserts any state law claims, the Court would needrtisexsupplemental
jurisdiction over those claims pursuan2®U.S.C. § 1367This issue is discussed further below.
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public interest, prohibited by or made in @mer contrary to any federal or even state law by

Defendants.” [filing No. 39 at 9 ITM also argues that it has presented factual allegations to

support claims undef9 U.S.C.8 103 49 C.F.R.8 1.89 the Constitution, and “other laws which

would give rise to a claim ued42 U.S.C. § 1983 [Filing No. 39 at 9

The Seventh Circuit Court of Appeals has instructed that:

[1]t is obviously possible that a plaintiff may successfully invoke federal jarisdi
tion, for purposes 028 U.S.C.8 1331 and yet may lose on some other ground,
such as a failure to state aioh on which relief can be granted, or failure to prove
the merits after a full trial.... In some cases, the distinction between a clais tha
wholly frivolous for jurisdictional purposes and a claim that is doomed on the mer-
its may seem medieval in its fineness, and may be of little practical importance.
Nonetheless, the distinctionase that the Supreme Court has always recognized,
and it rests on both sound policy grounds as well as practical considerations. From
a policy standpoint, it underscores the importance of giving a full hearing to those
who are attempting to raise claims in federal court, even if those claims are even
tually unsuccessful. From the more pragmatic side, the way in which therfacts a
handed underFed. R. Civ. P. 12(b}{ differs significantly from the correct ap-
proach for purposes of Rule 12(b)(6)....

LaSalle 76 F.3d at 1434 (citations omitted). The Court considers each of ITM’s federal theories
with that principle in mind.
1. First Amendment Claim
ITM describes its First Amendment claim as “that HHPA did not requegtrorijpublic
input or comment’ by ITM; HHPA in particular did not allow ITM to address thi’A in official
or public meetings,” and “ITM was hallowed a hearing to modify HHPA'’s written request for

proposals.” [iling No. 39 at 56.] The allegations in the Amended Complaint support that de-

scription. [SeeFiling No. 25 at 81TM alleging that “HHPA did not consider or allow to be

considered on their meeting agendas the representation of ITM as a cagahlerap make its
case as to why it should be allowed to operate the line for several yearseasewgtheir agendas

and meeting minutes”; “HHPA refused to allow ITM to address the board in pubktimgs to
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implement an Operating Agreement since its expiration in 2006, in violation ofstsAamend-
ment Rights”; “HHPA did not allow the subject of the rail operator taagenda item on their
public meetings for several years|, n]or did it allow the ITM Officials epifRsentatives to address
the HHPA in an official or public meeting“[tlhe owners did not allow public input or comment

to their plan to ‘rip up the rails’ and put in a trail that is redundant to other waitndly funded”;
“HHPA has denied ITM the right for public expression of its point of vigwit is well-settled,
however, that the public does not have a constitutional right to be heard blycabpdly that is
making a policy decisionSeg e.g.,Minnesota State Bd. for Community Colleges v. Knidf5

U.S. 271,283-84 (1984)“The Constitution does not grant to members of the public generally a
right to be heard by public bodies making decisions of policy....Policymaking organs in our sys
tem of government have never operated under a constitutional constraint requiring tfferd to a
every interested member of the public an opportunity to present testimony aejopelicy is
adopted.... Public officials at all levels of government daily make publicidesibased only on

the advice they decide they need andosleato hear. To recognize a constitutional right to partic-
ipate directly in government policymaking would work a revolution in existing govarhprac-
tices”).

Because ITM basass First Amendment claim on HHPA's failure to allow it to address
HHPA rearding ITM’s desire to be the track operator, its claim fails as a mati@wvdfased on
ITM’s own allegations.City of MadisonJoint School Dist. No. 8 v. Wisconsin Employment Re-
lations Commissignd29 U.S. 167, 15, n.8 (1976)(“Plainly, public bodies may confine their

meetings to specified subject matter and may holdpuiniic sessions to transact buesss”).
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2. Fourteenth Amendment Claim
As to its Fourteenth Amendment claim, ITdWlaracterizes that claim as brought urizteh
theDue Process Clause and the Equal Protection Clause aidis that fvas denied due pro-
cess because ‘iprovided the documents to demonstrate that it had property intgredj paid
over $3 million in upkeep and the use of the tracks, managed and owned by Defén@airig
No. 39 & 6-7.] For its equal protection claim, ITM argues that its allegatiolesonstrate that
HHPA and other Defendants have treated ITM with defamatory statementdfarehtly than

any other person or entity."Filing No. 39 at 7 ITM also contends that it alleged that it was not

allowed to present information at meetings but others were, and that the decisianvedwd be

the rail operator was made before ITM had submitted itsqwal. Filing No. 39 at 7] ITM states

that it “protests the scoring methodology used by HHPA in assessing the praposaied to

support that position.” Hiling No. 39 at 7]

The Fourteenth Amendment’s Due Process Clause prohibits states from “depawiyng]
person of life, liberty, or property, without due process of law.” U.S. Const. Atévid8 1. A
procedural due process claim requires ITM to alleggd(@ognizable property interest; (2) a dep-
rivation of that property interest; and (3) a denial of due procdgsah v. Bland 630 F.3d 519,
527 (7th Cir. 201Q) Here, ITM appears to argue that it had a property interest in the traekisbec

it paid for upkeep and the use of the tracksliig No. 39 at 7 But ITM alleges in the Amended

Complaint that HHPA “is the owner of the railroad tracks froffi $@eet, Downtown Indianapo-

lis, Indiana to Tipton, Indiana, along with Defendants, City of Fishersamagliiand City of No-

blesville, Indiana.” [Filing No. 25 at 4 ITM has not provided any legal authority for the propo-
sition that paying for upkeep and use of the tracksich ITM’s own allegations make clear was

done pursuant to a contract and, later, th©G® —creates a property interest protected by the
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Constitution. The lack odiny allegations indicating that ITM had a cognizable property interest
in the use of the tracks is fataldalue process claim.

The Fourteenth Amendment’s Equalofection Clause commands that no state shall
“deny to any person within its jurisdiction the equal protection of the’laviasch essentially is
a direction that all persons similarly situated should be treated aMisidn Church v. Villagef
Long Grove 468 F.3d 975, 1000 (7th Cir. 200@)tation omitted). “All equal protection claims,
regardless of the size of the disadvantaged class, are based on the principle théte unem-
stances and coitobns, people must be treated alike, unless there is a rational reason fog treatin
them differently.” LaBella Winnetkalnc. v. Village of Winnetka628 F.3d 937, 941 (7th Cir.
2010)(citation and quotation omitted)TM has not alleged that HHPA treated it any differently
than other entities. ITM complains that it was not allowed to present informatioH R@\ tat
medings but, significantly, does not allege that other entities were allawaol $o eithef. ITM
also argues that HHPA decidetio would be the rail operator before considering ITM'psal,

[seeFiling No. 39 at T, but this specific allegation also does not appear in the Amended Com-

plaint® Finally, ITM’s allegations regarding the scoring methodology used b9Adid evaluat-
ing the proposals it received for track operator does not support an equal protectionltMim
has not alleged that it had any property interest in the tracks, so the methodoldggtbliHPA

evaluatedhe proposals for track operatoredmot implicate ITM’s constitutional rights.

4 ITM argues that “[w]hile ITM complains that it was not allowed to presewirindtion toDe-
fendant’s [sic] at itsnedings, others were allowed to make such public presentatioRdihg|
No. 39 at 7] The second part of the sentence, howeubat others were allowed to make public
presentations — does not appear anywhere in the Amended Complaint’s allegations.

5 ITM’s allegation that “the address for the submission of the proposals in the RFP dbcumen
approved by the HHPA board had an invalid address, and therefore allowed a proposal to be ac-
ceptal after the deadline due to HHPAFiling No. 25 at 10} is too vague to support an equal
protection claim.
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ITM’s Amended Complaint fails to state Fourteenth Amendment due process aid equ
protection claims because ITM’s own allegations establish that ITM doiehave a property in-
terest in the track and ITM has failed to adequately allege that it was treated differently than
others.

3. Claims Under Other Federal Statutes or Regulations
ITM also purports to assert claims undérU.S.C8§ 103 49 C.F.R8 1.89 and42 U.S.C.

§ 1983 [Filing No. 39 at 79.] However, none of these provisions provides ITM with a cause of

action. 49 U.S.C 8 103sets forth the FRA'’s duties, the officers of the FRA, the duties, powers,
and limitations of the Administrator, the authority of the Secretary of Tratagioor, and the per-
formance goals and reports for the Administrator. The statute does not createaf eatisn for

ITM, or a right that ITM can assert has beefiinged uponby HHPA. Similarly, 49 C.F.R.8
1.89lists functions delegated to the FRA, and does not prangeype of claim for ITM. Finally,

42 U.S.C.8 1983“is not itself a source of substantive rights; instead it is a means focaiimd
federal rightconferredelsewhere Ledford v. Sullivan105 F.3d 354, 356 (7th Cir. 199¢)ta-

tion omitted). ITM’s vague reference to “other laws which would give rise toia clader42

U.S.C. § 1983 [Filing No. 39 at 9 is unavailing.

In sum, the Court finds that ITM has not alleged claims under the First or Fourteenth
Amendments of the United States ConstitutéhmU.S.C. § 10349 C.F.R. § 1.8%r42 U.S.C. §

1983for which relief can be granted. The COBRANTSIN PART HHPA'’s Motion to Dismiss,

14


https://www.westlaw.com/Document/NCF0E0560593B11E09A37FB990F84DFF9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAD17E2B0FB7411E5B9C497F6E74C7AD3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07316156069?page=7
https://www.westlaw.com/Document/NCF0E0560593B11E09A37FB990F84DFF9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAD17E2B0FB7411E5B9C497F6E74C7AD3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAD17E2B0FB7411E5B9C497F6E74C7AD3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I240d451b940f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_356
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07316156069?page=9
https://www.westlaw.com/Document/NCF0E0560593B11E09A37FB990F84DFF9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAD17E2B0FB7411E5B9C497F6E74C7AD3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

[Filing No. 39, to the extent that it dismisses those claims with prejltlice.

C. StateLaw Claims

The Court cannot discern whether ITM intends to allege state law claims in tiés, mat
perhaps for breach of contract or defamation. Out of an abundance of caution, theilCourt w
determine whether to exercise its discretion to retain jurisdiction over tbtsstipl claims pur-
suant ta28 U.S.C. § 1367(a)

The district court ultimately has discretion whether to exercise supplemeigdigtion
over a plaintiff's state law claimsCarlsbad Technology, Inc. v. HIF Bio, In&56 U.S. 635, 639
(2009) 28 U.S.C8 1367(c)“The district courts may decline to exercise supplemental jurisdiction
over a claim...if...the district court has dismissed all claims over which it has origrrsaligd
tion....”) (citation and quotation omitted). When deciding whether to exercise supéejoes-
diction, *‘a federal court should consider and weigh in each, easkat every stage of the litiga-
tion, the values of judicial economy, convenience, fairness, and comitity”’of Chiago v. Int'l
Coll. of Surgeons522 U.S156, 183 (199) (quotingCarnegieMellon Univ. v. Cohill 484 U.S.

343, 350 n.7 (1988) “In the usual case in which all federal claims are dismissed before trial, the

® Pursuant td=ederal Rule of Civil Procedure 15(a)(1)(B) plaintiff may amend its complaint
once as a matter of course in response to a motion to dis®issvn v. Bowman2011 WL
1296274, *16 (N.D. Ind. 2011)The 2009 notes to that rule emphasize that this amendment “will
force the pleader to consider carefully andnpptly the wisdom of amending to meet the argu-
ments in the motion. A responsive amendment may avoid the need to decide the motion or reduce
the number of issues to be decided, and will expedite determination of issues thasetimeght

be raised seriah.” ITM amended its Complaint onae response to HHPA'’s First Motion to
Dismiss and then chose not to amend its Amended Complaint in response to HHPA’s Second
Motion to Dismiss, opting instead to brief the motion and adjudicate the issues. Thes@otrt
required to give ITM another chance to plead its claims because it hatydeghan opportunity

to cure deficiencies in its pleadingSeeEmery v. American General Finance, |t34 F.3d 1321,

1323 (7th Cir. 1998) Further, ITM has not given any indication that it could, in fact, successfully
amend itsAmendedComplaint to cure the defects identified above, even if given the opportunity
to do so. Accordingly, the Court, in its discretion, dismisses ITetleralclaims with prejudice.
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balance of these factors will point to declining to exercise jurisdictionasweremaining pendent
statelaw claims rather than resolving them on the merii&/fight v. Associated Ins. Companies
Inc., 29 F.3d 1244, 1251 (7th Cir. 1994)

This litigation is in the early stages. Defendabity of Fishers and City of Noblesville
have not yet even answered the allegations of ITM’s Amended Complaint, and it doggaaot a
that discovery has taken place. Accordingly, the Court concludeslithair factors- economy,
convenience, fairness, and comitgtrongly weigh in favor of it relinquishing supplemental juris-
diction over any state law claims ITM may assert and dismissing those clairositvatljudice.
Contreras v. Suncast Cor@237 F.3d 756, 766 (7th Cir. 200A decision to relinquish pendent
jurisdiction before the federal claims have been tiseds we have said, the norm, not the excep-
tion, and such a decision will be reversed only in extraordinary circumstances”)

D. Defendants City of Fishersand City of Noblesville

Defendants City of Fishers and City of Noblesville were served with thended Com-
plaint well after ITM was, and have not yet answered or otherwise pled to thedadh€omplaint.
ITM does not set forth any specific allegations in the Amended Complamsagity of Fishers,
and as to City of Noblesville only states that it “B#tempted to defame ITM by claiming an (sic)
‘toxic spills’ within the ITM leasegbroperty, having been rebutted by the Indiana Department of
Environmental Management (IDEM) after their initial investigation in a statemensaiththat

‘there is not emiant hazard to public health.””E{ling No. 25 at 9 To the extent ITM alleges

federal claims against City of Fishers and City of Noblesville also, thet dmmisses thee
claims wih prejudice SeeMalak v. Associates Physicians, Int84 F.2d 277, 280 (7th Cir. 1986)
(holding that where one def@ant files a motion that is equally effective in barring the claim

against the other defendants, the Court swgy spontenter judgment in favor of the additional
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nonimoving defendants if the plaintiff had an adequate opportunity to argue in oppositien to

motion). Because any federal claims against City of Fishers and CONglaésville wouldbe

brought under the same theoreess those that were broughgainst HHPA, and since HHPA's

arguments are equally effective at barring the claims againsto€Cigshers and City of No-

blesville, the Court dismisses the claims against them as ekl as discussed above, to the

extent ITM asserts state law claims against City of Fishers and City of \dlelethe Court

declines to exercise jurisdiction over those claims.

V.
CONCLUSION

For the foregoing reasons, the Court:

DENIESIN PART HHPA's Motion to Dismiss, [filing No. 33, to the exent
that it exercises federauigstion jurisdiction ovethis matter;

GRANTSIN PART HHPA's Motion to Dismiss, [filing No. 39, to the extent
that it finds that ITM has not stated a federal claim upon which relief can be
granted andDI SM | SSES thoseclaimsagainst HHPANITH PREJUDICE;

DISMISSES WITH PREJUDICE ITM’s federal claims against Defendants
City of Fishers and City of Noblesville; and

Declines to exercise supplemental jurisdiction over, M I SSES WITH-
OUT PREJUDICE, any state law claims ITM asserts against Defendants.

Date: 10/20/2017 QW“WY\ 0o m\

Hon. Jane Mjag§m>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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