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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ANTHONY W. TAYLOR,
Plaintiff,
No. 1:17%cv-02384IMS-MPB

CORIZON HEALTH,

MICHAEL E. PERSON,

APN/NP BARBARA A BRUBAKER,
M.D. CHRISTOPHER S. NELSON,
NP/RN DEBRA L PERKINS,
KATRINA CLARKSON as Personal
Representative of the Estate of John B. Clarkso)

N N N N N N N N N N N N

M.D., )
STEVEN CLARKSON as Personal Representat)
of the Estate of John B. Clarkson, M.D., )
)

Defendants. )

Order Granting Defendants’ Motion for Summary Judgment,
Denying Plaintiff’'s Motion for Appointment of an Expert,
and Denying Plaintiff's Motion for Summary Judgment
l. Introduction
Plaintiff AnthonyW. Taylor is a prison inmate in the custody of the Indiana Department

of Correction (IDOC)Mr. Taylor suffers from chronic kidney disease (CKDhich he contends
has worsened due tceflendant'sdeliberate indiffereceto hisserious medical needdefiled this
42 U.S.C. § 1983 action against Michael E. Person, M.D.; BarbareubaBer, N.P.; Christopher
S. Nelson, M.D.; Debra L. Perkins, N.P.; and the Estate of John B&s@ia M.D., by his personal
representatives Katrina Clarkson and Steven Clartom Individual Defendantsand Corizon,
LLC, (Corizon) a company that had contracted with the IDOC to provide medical sgrtac

Indiana inmates. ThimdividualDefendants are medical professionals and employees ofo@Goriz

Dr. Clarkson died before this action was filed, and Mr. Taylasteteto proceed against his estate.

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/insdce/1:2017cv02384/75704/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2017cv02384/75704/75/
https://dockets.justia.com/

The estate appears through Dr. Clarkson’s personal repr@sesitédatrina Clarkson and S&n
Clarkson.

Mr. Taylor, the Individual Defendantand Defendant Corizoeach move for summary
judgment contending there is no genuine issue of material falctrey are each entitled to
judgment on plaintiff's claims. These cres®tions have been fiyl briefed and are ready for
decision.

Mr. Taylor contends that his CKD has worsened because of Corizon’sjunaigesystem
for treating offenders. He also contends thattidévidualDefendants have denied him medication
and timely evaluation of his medical conditions, and that Corizon fhided to properly
“administrate medical services,” failed to adequately staffobligation to provide medical
servicesand failed to effectively supervise the provision of medical seswWighout articulating
speific dates, Mr. Taylor contends that he has long complained of paimsiright abdomen,
swollen lumps under his skimcluding in his feet and groin area, boils under his arms, needle
like pain in his hands, and other pain. He contends thatray revealed a mass of some kind in
his abdomen. To this date, he alleges, the mass has not beeneideatifl his various painful
conditions— which he attributes to the CKBhave not been treated or alleviated.

Defendants contend that some of Mr. Taylor’'s claims are barreaebiyndiana statute of
limitations for injury lawsuits, that the two Individual Defendantsied in thidawsuitwere not
deliberately indifferent to Mr. Taylor’'s serious medical needd,that therds no evidencehat
Corizon’s policies were deliberately indifferent to Mr. Tayl®&ious medical needdr. Taylor
alsocontends he is entitled to summary judgment. He has submitted|déveys in opposition
to Defendants’ motion and support of his own motion.

Before discussing the record, the Court notes the summary judggahstandards.



Il. Summary Judgment Legal Standard

A motion for summary judgment asks the Court to find that a trishrecessary because
there is no genuindispute as to any material fact and, instead, the movant fleént judgment
as a matter of lavbeeFed. R. Civ. P. 56(a). As Rule 56 makes clear, whether a partysabsert
a fact is undisputed or genuinely disputed, the party must supporss@tec fact by citing to
particular parts of the record, including depositions, documentgffalavits. Fed. R. Civ.
P.56(c)(1)(A). A party can also support a fact by showing that thermaés cited do not establish
the absence or presence of a genuigputle or that the adverse party cannot produce admissible
evidence to support the fact. Fed. R. Civ. P. 56(c)(1)(B). Affidar declarations must be made
on personal knowledge, set out facts that would be admissibledened, and show that the affta
is competent to testify on matters stated. Fed. R. Civ. P.(BR(Epilure to properly support a fact
in opposition to a movant’s factual assertion can result in the rtisviact being considered
undisputed, and potentially in the grant of summadgiuent. Fed. R. Civ. P. 56(e).

In deciding a motion for summary judgment, the Court need only considetetisfacts
that are material to the decision. A disputed fact is material if it tnaiffact the outcome of the
suit under the governing laWilliams v. Brooks809 F.3d 936, 9442 (7th Cir. 2016)'A genuine
dispute as to any material fact exists ‘if the evidence is wathatreasonable jury could return a
verdict for the nonmoving party.Daugherty v. PageQ06 F.3d 606, 6020 (7th Cir. 2018)
(quotingAnderson v. Liberty Lobby, Inely7 U.S. 242, 248 (1986)).

On summary judgment, a party must show the Court what evidence thdtagould
convince a trier of fact to accept its version of the evée&as v. Vasilade814 F.3d 890, 896
(7th Ar. 2016). The moving party is entitled to summary judgment if no redderactfinder

could return a verdict for the nenoving party.Nelson v. Miller 570 F.3d 868, 875 (7th Cir.



2009). The Court views the record in the light most favorable to thenowimg party and draws
all reasonable inferences in that party’s fa®kiba v. lllinois Cent. R.R. G884 F.3d 708, 717
(7th Cir. 2018). It cannot weigh evidence or make credibility detextioins on summary judgment
because those tasks are left te thctfinder. Miller v. Gonzalez761 F.3d 822, 827 (7th Cir.
2014). The Court need only consider the cited materials, Fed. R? &8(c)(3), and the Seventh
Circuit Court of Appeals has repeatedly assured the diswiatts that they are not requiren
“scour every inch of the record” for evidence that is potentialigmant to the summary judgment
motion before thenGrant v. Trustees of Indiana Universigr0 F.3d 562, 5734 (7th Cir. 2017).
Any doubt as to the existence of a genuine issuerifidris resolved against the moving party.
Ponsetti v. GE Pension Pla614 F.3d 684, 691 (7th Cir. 2010).

When reviewing crosmotions for summary judgment, all reasonable inferences are drawn
in favor of the party against whom the motion at issue wagwatentiv. Lawson889 F.3d 427,
429 (7th Cir. 2018) (citingTripp v. Scholz 872 F.3d 857, 862 (7th Cir. 2017)).
The existence of cross-motions for summary judgment does not imply that there are no genuine
issues of material fadR.J. Corman Derailm& Servs., LLC v. Int'l Union of Operating Engineers,
Local Union 150, AFLCIO, 335 F.3d 643, 647 (7th Cir. 2003).

Finally, once a movant for summary judgment has presented evidence showiregresmtit
to judgment and no genuine issue of material fa&,tbrrmovant cannot simply rely on the
allegations in the complaint. The namvant must come forward with evidence to counter the
movant’'s showing. Fed. R. Civ. P. 56(8pderson477 U.S.at252.

[ll. The Summary Judgment Record
Defendants moved for sunary judgment on August 16, 2018. D&8. Their motion is

supported by the sworn declarations of Defendants Dr. NelsmseRractitioner (NP)Perkins,



NP Brubaker, DrPersonandan expertvitness Dr. Ippel. Also submitted are the relevant medical
recads of Mr. Taylor, authenticated by Dr. Ippel in Heclaration Dkts. 493 & 49-2.

Mr. Taylor filed a response inpposition to Defendants’ motion for summary judgment.
Dkt. 69. In considering Mr. Taylor's opposition to Defendants’ motidmg Court will also
consider thallegations made in Mr. Taylor’s verified complaint as equivaleatt affidavit.See
28 U.S.C. 81746;Devbrow v. Gallegas/35 F.3d 584 (7th Cir. 2013jtart v. Hairston 343 F.3d
762, 765 (7th Cir. 1996).

Before he respuded in opposition to Defendants’ motion for summary judgment,
Mr. Taylor filed averified motion for summary judgment. Dkt. 61. The brief in support of his
motion contains arguments in opposition to Defendants’ mobéh 62. Mr. Taylor submitted
separte filings entitled “Statement of Disputed Factual Issuesf ‘@tatement of Undisputed
Facts.” Dkts. 63 & 64Neither filingcontains assertions of fa@levantto the viable issues in this
lawsuit.Mr. Taylor also submitted his medical recomsd verifed their authenticityunder oath
Dkt. 66.These records are largely duplicativelod medical records submitted by Defendants.

Before discussing the relevant facts distilled from the sumnadgment record, the Court
first notesthat this lawsuit wadiled on July 13, 2017. Actions brought pursuant to 42 U.S.C.
81983 are governed by the state laws in the district in which gweslare broughSerino v.
Hensley 735 F.3d 588, 590 (7th Cir. 2013). In Indiana, the applicable statute of longateiod
is two yearsSee Richards v. Mitche®#96 F.3d 635, 637 (7th Cir. 2012); Ind. Code 8134 4.
Therefore, in assessing the facts, the Court is most concernechwidlegations against the

Defendants for claims occurrimg the twayear period between July 13, 2015 and July 13, 2017.



IV. Facts of the Case

The following factual background is set forth pursuant to the standargsdesabovein
Section Ilin connection with parties’ Motions for Summary Judgment. The faatsdsare not
necesarily objectively true, but as the summary judgment standauiesgthe undisputed facts
and the disputed evidence are presented in the light most favardtiie party against whom the
motion under consideration is maddé?femcor USA, Inc. v. Amean Home Assurance Cd&00
F.3d 523, 52&7 (7th Cir. 2005).

A. Chronic Kidney Disease

The partes agree that Mr. Taylor suffers frodKD and that it is a serious medical need.
CKD results in a gradual loss of kidney function over tile. Bruce Ippel’sdeclaration states
that the treatment of the disease primarily involvasnitoring the disease anekducing
complications to slow the disease’s progression. There is noispeeification to treat CKD, but
medications to control complications such as Hghod pressure, high cholesterol, anemia, and
edema are useful to slow the progression. Maintaining ahlyelifiestyle also helps slow the
progression of CKD. Exerdisy, restricting salt intake, and avoiding osbe-counter nomn
steroidal antinflammabry medications are recommended for someone with CKD. Mr. Taylor
was diagnosed with CKD on January 7, 2012.

Two measures of kidney function are the estimated glomerulatibih rate (eGFR) and
the creatinine level. A normal level of creatinine in adudies is between 0.6 and 1.2 milligrams
per deciliter. CKD is measured in five stages. A patient with stage CKD like Mr. Taylor,

may have an eGFR measuring between 30 and 59.



B. The Medical Records

The medical records submitted by Mr. Taylor &efendants show the followingpurse
of treatment sought by Mr. Taylor and provided by the Individual Defetsd In light of
Mr. Taylor's arguments, the Court will discuss some of the médacords before July 13, 2015,
and after the filing of this lawst on July 13, 2017.

On March 2, 2015, Mr. Taylor's eGFR level was tested at 58 and hisnaneaat 1.52.
The creatinine level was a slight improvement dierresults fronprevious testdn July 2015
Mr. Taylor's eGFR and creatinine levelgere“stable.” In December 2015, Mr. Taylor's eGFR
and creatinine levels webd and 1.7 1respectivelyand in July 2018the levels were reported as
the same. In January 20Mr. Taylor's eGFR and creatinine levels wéBand1.63 respectively

Dr. John Clarkson, whose estate is a defendant in this action, savajlor one time, on
November 3, 2013, and was not involved in any of Mr. Taylor’s treatrhergafter. Dr. Clarkson
noted Mr. Taylor's CKD and conducted an examination. He noted thafT&lor was well
nourished and well developed ahdd no abnormalities. Dr. Clarkson discussed Mr. Taylor's
condition with him, reassured him, provided him patient education, ar@ereutine urinalysis,
and scheduled Mr. Taylor for another chronic casgt in three months. Dr. Clarkson had no
further involvement with Mr. Taylor.

Defendant Dr. Christopher Nelson saw Mr. Taylor one time, on Ma6;h2014, and
likewise was not involved in Mr. Taylor’s treatment after that dateN@lson noted Mr. Tdgr’'s
CKD and conducted a physical examination. No abnormalities maezl. He provided patient
education and scheduled a chronic care visit in three months. &@sorN had no further

involvement with Mr. Taylor.



Defendant Nurse Practitioner Debra Pesksaw Mr. Taylor two time#or chronic care
visits — on May 30, 2014, and November 21, 2014. At the first vi®tr records note that
Mr. Taylor's CKD “symptoms are reported as being moderate. [Mr.oFpgtates the symptoms
are fairly controlled.” Sheaye him medication for constipation, ordered laboratory tests, and
scheduled the next chronic care visit. At the second sts#t notedhat Mr. Taylor did not report
any problems and exhibited no abnormalities. Other than schedulingeaobtbnic careisit on
February 24, 2015, Nurse Practitioner Perkins was not involved in Miorisatyeatment after the
second visit.

Each of thedefendant medical providers just discussed provided services toaylor
before July 13, 2015, and not at @imge theeatfter.

DefendantNP Barbara Brubaker saw Mr. Taylor one time in the chronic clme on
July 24, 2015. She noted no abnormalities and noted that Mr. Taylor exhilsitedmplications
of his CKD.NP Brubaker noticed that Mr. Taylor’'s potassium levebwe#evated, so she ordered
additional laboratory tests. Those tests showed his potassighied returned to normabhe
concluded thaMr. Taylor's CKD was stable and did not warrant a special diet.

Defendant Dr. Michael Person saw Mr. Taylor at hisonlt care appointment on
November 12, 2019r. Person noted that Mr. Taylor denied a change in urine color, pamnfu
difficult urination, and flank pairDr. Persorreviewed theJuly 2015laboratory reports and noted
the CKD was stable. Dr. Person did not see yellow eyes, abnormgth Iyades, or a knot on the
right side of Mr.Taylor's abdomenHe also ordered additional laboratory tests.

Dr. Bruce Ippelwho isnot a defendant in this action, saw Mr. Taylor during a chronic care
follow-up on May 12, 2017. He noted that Mr. Taylor’s creatinine levels hadined stable for

a decade and could be congenital. Mr. Taylor reported occasminélldoumps in areas such as



on his arm or groin, and that they became smaller when he cut back workbuts.Dr. Ippel
noted a small Baker’s cyst on the back of Mr. Taylor’s right kneesibcit cysts are caused by
knee conditions such as arthritis and are unrelated to CKD. Dr. Ippeldiga. Taylor for other
conditions unrelated to CKD and counseled himhmitnportance of staying fit and controlling
his high blood pressure in order to not exacerbate the CKD.

On June 9, 2017, laboratory test results for Mr. Taylor indicate@FR of 62 anda
creatininelevel of 1.51. Dr. Kenneth Robertsowho alsois not a defendant in this action, saw
Mr. Taylor for his chronic care chealp in August2017. He noted these test resuleflecteda
normal eGFR for Mr. Taylor, and the creatinine had gone down from its |20&bof 1.7.His
BUN level (blood urea nitrogen) wanormal at 18. The BUN level, when elevated, can signal
decreased kidney functipbut Mr. Taylor's BUN level was normaDr. Roberson did not order
any changes to Mr. Taylor’s treatment plan.

On November 2, 2013a)most four months after this lawsuiaw/filed,Dr. Gerald Bowen,
who likewise isnot a defendant in this action, saw Nlaylor for his chronic care chealp. He
noted Mr. Taylor had a 2 centimeter by 2 centimeter mass in ttélenof his abdomen, but
reported no abdominal or back pain. Maylor notedhat the lower end of his sternum was tender
from repeated examinations. Dr. Bowen told Mr. Taylor it wasseabus. He did not order any
changes to Mr. Taylor’s treatment plan.

Mr. Taylor was seen by Nurse Gregory on November 16, 2017, complaining o frésn
right upper abdomen extending around to his lower back. The pain had been dogtinge to
four years and he asked to see a physician about it. Nurse Gragotlyer nordefendantnoted
that Mr. Taylor's abdomen exhibited normal bowel sounds and that heotligppear to be in

distress. She referred Mr. Taylor for a physician visit. Laboyatsts were ordered, including a



urinalysis, with all tests reporting normal. Dr. Plataother nondefendant,conducted the
evaluation and did not order any change to Mr. Taylor’'s treatment plan.

On April 23, 2018, Mr. Taylor samMP Dawson,another nordefendantfor his chronic
care visit. Mr. Taylor reported abdominal discomfort for the pas years. N®Dawson ordered
an abdominal xay. The xray revealed mild colonic fecal retention but no other abnormalities

Dr. Robertson met with Mr. Taylor on May 10, 2018, to discuss treey xesults. The
doctor examined Mr. Taylor and noted hixlamen was soft, but that Mr. Taylor reported mild
tenderness in his right upper quadrant. He also noted that the edge dapor's liver was
palpable. Dr. Robertson requested an ultrasound to assess Mr. Tagtalsartery flow and
gallbladder statud.aboratory test results received on May 23, 2018 indicated Mr. TagBFR
was down to 53 ankis creatinine was 1.71. The same test showed Mr. Taylor’s liver ameas
normal.

The ultrasound requested by Dr. Robertson was performed on May 30/t @Bved no
evidence of significant renal artery stenosis, hydronephrosis,cal fenal abnormality. When
Dr. Ippel met with Mr. Taylor to discuss the ultrasound results, Myldr reported that he had
experienced intermittenight upper quadrant pafor more than two years, but during the last two
years the intermittent paiwvasaccompanied by sonshooting pain, particularly after he had done
crunches.

Dr. Ippel noted Mr. Taylor's mild abdominal tenderness neantidaelle of his abdomen
but opined that it was likely due to mild nerve compression in thedicospine. He referred
Mr. Taylor for a physical therapy consultation. Dr. Ippel also notedMinafaylor’s laboratory

test results were stabkend there was no evidence of significant pesgon of disease.
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Dr. Ippel’'s review of Mr. Taylor's medical records found no repdrtomplaints of dark
urine, yellow eyes, painfudr swollen lymph nodes, or a knot on his kidney.

C. Mr. Taylor’s Evidence and Submissions

In his statement of disped fact issue$led August 16, 2018Mr. Taylor submits that a
fact issue exists concerning whether the mass in his abdomen isgcausi pain,whether his
blood tests show a higher elevation of measured indicators sihgedaswhether the masshis
abdomen is caused by his kidnagdwhether expert witnesses (Dr. Ippel and Dr. Robertgang
inconsistent testimony about higay and ultrasound. Dkt. 63.

Mr. Taylor's statement of undisputed facts contains assertions abeertal interactions
with nondefendants in 2018, witBefendans Dr. Personand NP Brubakem 2018,and with
Defendants in 2013 and 2014. The statement includes these assertions comefendgntP
Brubakerthatfall within the twoyear statute of limitations period:

[O]n 7/24/2015 chronic care visit defendant’s [sic] Barbara Brubakes stat

CKD “status stable, negative for abdominal pain.” Yet on IA0j 2018, the very

first x-ray in my abdominal area found that there is a mass [or] something in that

area. ...
Dkt. 64, 1 6.

Finally, and as noted earlier, the Court takes into acdduntaylor’s assertions made in
his verified complaintWithout specifying a date, Mr. Taylor pleaded that he had lately been
having “pains on [his] right side, and off and on [fagl] been having swollen lumps, boils under
my arms, and in my private area, dark urine, yellow egisf which I've complained to medical
staff.” Dkt. 1, § 17. He continued that “On 11/12/2015 at 9:48 am [c]hronic csit¢he] was

seen by Dr. MichdeE. Person[.] | complained of the above condition, no treatmexg w

given....” Id., 1 18.
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V. Analysis

A. Legal Standard for Eighth Amendment Deliberate Indifference Chims

Mr. Taylor's claims against the Defendants arise undeEtghth Amendmenbecausesat
all times relevant tdiis claims he was a convicted offend&ee Helling v. McKinngy509
U.S.25,31 (1993) (“It is undisputed that the treatment a prisoner receives im @rgb the
conditions under which he is confined are subject to scrutivder the Eighth Amendment.”).
Pursuant to the Eighth Amendment, prison officials have a dutyoteda humane conditions of
confinement, meaning that they must take reasonable measures totegidhe safety of the
inmates and ensure that they receidequate food, clothing, shelter, and medical dzaemer v.
Brennan 511 U.S. 825, 834 (1994). To prevail on an Eighth Amendment deliberate intitfere
medical claim, a plaintiff must demonstrate two elementshélysuffered from an objectively
seriols medical condition; and (2) the defendant knew about the plaintdfigiton and the
substantial risk of harm it posed but disregarded thatldslat 837;Pittman ex rel. Hamilton v.
County of Madison, 1l).746 F.3d 766, 775 (7th Cir. 2014).

“To determine if the Eighth Amendment has been violated in the prison nheditgxt,
[courts] perform a twestep analysis, first examining whether a plaintiff suffered fram
objectively serious medical condition, and then determining whethéerdivkdual ddendant was
deliberately indifferent to that conditionPetties v. Carter836 F.3d 722, 7228 (7th Cir. 2016)
(en banc). “[Clonduct is ‘deliberately indifferent’ when thféamal has acted in an intentional or
criminally reckless manner, i.e., the dedant must have known that the plaintiff was at serious
risk of being harmed [and] decided not to do anything to prevent thatfheam occurring even
though he could have easily done sBdard v. Farnham394 F.3d 469, 478 (7th Cir. 2005)

(internal quotdion and citationomitted. “To infer deliberate indifference on the basis of a
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physician’s treatment decision, the decision must be so far adiel@ccepted professional
standards as to raise the inference that it was not actuaky loam a medical judgent.” Norfleet
v. Webster439 F.3d 392, 396 (7th Cir. 20068¢ealsoPlummer v. Wexford Health Sources, |nc.
609 Fed. Appx. 861 (7th Cir. 2015) (unpublished) (holding that defendant deatoesnot
deliberately indifferent because there was “no evidenceestigg that the defendants failed to
exercise medical judgment or responded inappropriately to [theiffla] ailments”). In addition,
the Seventh Circuit has explained that “[a] medical profeaticm entitled to deference in
treatment decisions unless no minimally competent professiandtvhave [recommended the
same] under those circumstance®yles v. Fahim 771 F.3d 403, 409 (7th Cir. 2014).
“Disagreement between a prisoner and his doctor, or even dretim® medical professionals,
about the proper course of treatment generally is insufficnitself, to establish an Eighth
Amendment violatiori Id.

B. Discussion

1. Statute of Limitations

As has been noted above, Mr. Taylor's claims requireasgsessment of the Indiana
two-year statute of limitations for injury actior®ecause this lawsuit was filed on July 13, 2017,
claims arising before Jyltl3, 2015 are barred by the limitations peri®dring 735 F.3d 588, 590
(7th Cir. 2013) (Section 1983 actions apply the statute of limitations o&itedrstwvhich thelaims
are brought); Ind. Code 8§ 341-24 (defining tweyear limitation period forinjury actions).
Defendants Perkins, Clarkson, and Nelson argue that plaintdfreagainst them are barred by
Indiana’s statute of limitations.

Dr. Clarkson’s only involvement with Mr. Taylor was on November 3, 2013 Telylor

filed this action mordhan two years after he last saw Dr. Clarkson. Dr. Clarkson ended his
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employment with Corizon on January 29, 208#nilarly, the last time Mr. Taylor saw Dr. Nelson
was on March 6, 2014, more than two years before he filed this action.RraggionePerkins’s
last involvement with Mr. Taylor was on February 24, 2@ltee agaimore than two years before
this action was filed.

Mr. Taylor did not respond thefendants’ statute of limitations defepaad therefore did
not present any argument or eviderto suggest thatheseDefendants’alleged deliberate
indifference was a continuing violatigdghat might somehow permit him to avoid the dataf
limitations defense. Given the singular nature ofritisractions with them, such an effort would
have leenunavailing

Defendants Perkins, Clarkson, and Nelson’s uncontested motion forasyjudgment on
the basis that Mr. Taylor’'s claims against them are barred bgradi statute of limitations, is
thereforegranted.

2. Defendant Dr. Person

Mr. Taylor's claim against Dr. Persotoncerns his single visit with Dr. Person on
November 12, 2015Mr. Taylor asserted in his verified complaititat hehad complained to
unspecifiedmedical staffat an unspecified timabouthaving*“pains on [his] righside, and off
and on [he had] been having swollen lumps, boils ufidgfarms, and irjhis] private area, dark
urine, [and]yellow eyes Dkt. 1, I 17.He thenstatedthat when he saviDr. Person on
Novemberl2, he complained about the “above cond#idiut no treatment was given.

Dr. Person’s sworn declaratistates thatvhen he saw Mr. Taylor on November 12, 2015,
he was aware of Mr. Taylor's CKDthat Mr. Taylor reported that he was stable, took no
medications, had no urine changasd specifically denied a change in urine color, painful or

difficult urination, or flank pain.Dr. Person states that Mr. Taylor’s blood pressure wasalorm
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and hs cholesterol level was within the normal range. Mr. Taylor dit report any pain.
Dkt. 49-3, pp. 1819.July 2015laboratory testesultsshowed that Mr. Taylor's CKD was stable.
A physical examination did not reveal any mass in Mr. Taylor’s alethomr. Person scheduled
Mr. Taylor for another chronic care visit in three montts.

In his responses to DrePson’s evidence, Mr. Taylor acknowledges that Dr. Person wrote
that he did not see these symptord&t. 64, § 3. Mr. Tayloattempts to rebubDr. Person’s
evidencearguingthat the xray taken on April 30, 2018, and his visit with Dr. Robertson on May
10, 2018, resulting in a referral for an ultrasouedealed anass of some kindBut this evidence
is irrelevant because the 20%8ay andassessment eve performedwo and a half years after
Dr. Person’s examinationd. In his brief in support of hiswn motion for summary judgment,
Mr. Taylor discusses Dr. Person in one paragraph. He assertgethiatd Dr. Person about
abdominal and right middle lower back pain and having a mass in dngyiarea, but that
Dr. Person told hinthe knot was possiblyaused by gas, and although doing nothing for pain, he
said he would order another blood test. Dkt. 635, p.

The Court’'s focuds on Dr. Person’s actions taken, or not taken, during the visit on
November 12, 2015, some tvemda-half years before thasit with Dr. Robertsonthe xray, and
the ultrasound.On this record, the 2018-ray and ultrasound have no bearing on whether
Dr. Person, on November 12, P%), was deliberately indifferent to Mr. Person’s serious médica
needs.

Taking Mr. Taylor’s stat@ents as trueo finder of fact could conclude that Dr. Person’s
conduct was equivalent to an “intentional or criminally recklesdifierence, such that he “must
have known that [Mr. Taylor] was at serious risk of being harmed f@ewi¢led not to do gthing

to prevent that harm from occurring even though he could have easily dorfastham 394
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F.3d at 478 (internal quotation omitteDy. Person was aware of Mr. Taylor’'s CKD, was alert for
complications,ordered laboratory testand scheduled arfwér chronic care visit to monitor the
condition.Even if Mr. Taylor had reported the symptoms noted in his Comgiaidt. Person
Dr. Person’s respondails to meet the standard of deliberate indifference.

Mr. Taylor offers no evidence of an alternate, or even prefanestment for his CKD that
any of the medical providers who saw him, including Dr. Person, dglmave followed instead of
the monitoring of his condition and reducing conditions that cagfgtavate it. While Mr. Taylor
states that he was never provided medication or a speeialhd submits neevidence that
medication or a special diet was a medically appropriate treatmen

As far as Mr. Taylor'sissertion that Dr. Person did not treat his pain, taking that contention
for purposes of summary judgment as true, no finder of fact diodldhat omission asquivalent
to an “intentional or criminally reckless” indifferenoader the standard discussad-arnham.

394 F.3d at 478Mr. Taylor does not describe the level of his paihis complaint or summary
judgment filings nor state what treatment he should have received.

None of the medical records that Dr. Person reviewed aboutaytor's medicahistory,
which informedDr. Personof Mr. Taylor's CKD treatments and laboratory reports, mention
complaints of pain. Dkts. 49 & 66. The medical records subsequent to the visit with Dr. Person
do not mention untreated paBtage 3CKD treatment also da for avoiding certain nomarcotic
pain medications (noesteroidal antinflammatory drugs), and no evidence suggests that
Mr. Taylor's pain was of such severity to require narcotics. Dkt2,49 8 (Declaration of
Dr. Bruce Ippel)Dr. Person also baved Mr. Taylor simply had gas, but he did order blood tests

and scheduled the followp visit.
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No finder of fact could find thabr. Person’s treatment of Mr. Taylor was deliberately
indifferert to his serious medical needdt most, Dr. Person’s failuréo do something about
Mr. Person’s alleged report of pain, in light of BED course of treatmensounds in negligence
or medical malpracticavhich are not deliberate indifferen&¥hitingv. Wexford Health Sources,
Inc., 839 F.3d658, 662 (7th Cir. 20B); Petties 836 F.3d at 728.

Dr. Person’s motion for summary judgmengranted.

3. NP Brubaker

Nurse Practitioner Brubaker saw Mr. Taylor one time, on July 24, 2Dk&. 496
(Declaration of Barbara Brubaker, NP). At that visit abknowledged Mr. Taylor's CKD, noted
it was stable, and noticed that he did not exhibit any signs of comiptisasut as high blood
pressure. She did not notice swollen lymph nodes, boils, yellow eyasknot in Mr. Taylor's
abdomenNP Brubaker contends thitr. Taylor did not report to her any symptoms that needed
attention. She was alert to his previous laboratesishowing a slightly elevated potassium level,
and she ordered another test to check on that level. All of hisetests indicated to her that the
CKD was stable and there was no call for other treatment. Di&, gp. 1617.

Mr. Taylor contends tht he did, in fact, tell NP Brubaker about pain in his abdomen area
and various lumps or knots that appeared in different places idys As to the pain report, he
does not indicate that his report to NP Brubaker was about preggrdpain contexit wasmore
likely about prior instances of sporadic pain. Aredacknowledges such complaints do not appear
in the medical recordsmplying that NP Brubaker did not record the complaint in her report
Dkt. 62, p. 6 (Mr. Taylor’s brief in support of sumrggudgment).

Taking Mr. Taylor’'s contention as true for summary judgment pugyadke Court’s focus

is on whatNP Brubaker did, or did not do, during this chronic care \vasitl not what occurred in
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subsequent examinatian§he conducted a physical exaation, noting that Mr. Taylor's
abdomen was not tender. She detected no abnormalktsd9-6, | 8. Mr. Taylor does not
dispute NP Brubakertestimony about the examination.

No reasonabld&nder of fact could conclude that NP Brubaker’s conductegasvalent to
an “intentional or criminally reckless” indifference, such that sest have known that [Mr.
Taylor] was at serious risk of being harmed [and] decided not taythiag to prevent that harm
from occurring even though [she] could have easily doneFsariham 394 F.3d at 478 (internal
quotation omitted). To the contrary, this record demonstratésNtRaBrubaker was aware of
Mr. Taylor's CKD, was alert for complicationandthat because she was aware of his elevated
potassium levels, she ordered folloyy testing to check the potassium level. If Mr. Taylor reported
lumps or knots on Mr. Taylor, NP Brubaker did not observe them, tipi$adure to treat that
condition cannot be deliberate indifference.

Concerning Mr. Taylor’'s pain complasjthe provides no evidence that his complaint to
NP Brubaker was about present pain, or pain he was suffering amgeft her examination.
Indeed, in his statement of undisputed facts, Mr. Taylor ackngeteNP Brubaker’s testimony
that Mr. Taylor wasnegative for abdominal pain,” and counters it with #ame argument he
presentedn addressindpr. Person’s declarationthatapproximately two to three years latar
2018, an xray and ultrasound found a mass in his abdomen. Dkt. 6Mf] Gayloralso does not
assert that he asked for, or needed, pain medication. Hisedrgdsertion is that NP Brubaker
failed to treat the pain.

But even taking Mr. Taylor’'s assertions as true that he reporteshspecified level of
abdominal pairto NP Brubakerpn this record noeasonablefinder of fact could conclude that

NP Brubakers treatmentwas equivalent to an “intentional or criminally reckless” indiffeeenc
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such that $he] “must have known that [Mr. Taylor] was at serious risk of béiagned [and]
decided not to do anything to prevent that harm from occurring even thougluldehave easily
done so.”Farnham 394 F.3d at 478 (internal quotation omitted).

NP Brubaker’snotion for summary judgment gganted.

4. Corizon

Mr. Taylor’s claims against Corizon are premised soleltherimited admissible evidence
buried in the contentions of his complaint that Corizon failed tpgnly staff the medical
providers in the Department of Correction atiderefore his CKD has not been properly
diagnosed and treated. Mr. Taylor did not offer additional evidemceggrgumentfo support his
claim against Corizon.

Corizon is treated, for Section 1983 purposes, as a munigifgaéie Minix v. Canarecci
597 F.3d 824, 832 (7th Cir. 2010) (holding that a corporation that contraitted jail to provide
health services is “treated the same as [a] municipalit[y] foililxa purposes in a § 1983 action”).
Because the Court haguind that none of thimmdividual Defendants were deliberately indifferent
to Mr. Taylor’s condition, it i;iotnecessary to address the doctrine of respondeat superior, which
in any event does not apply. What Mr. Taylor is required to show is thatz& policy was the
“direct cause” of or “moving force” behind a constitutional injuPyles v. Fahim771 F.3d 403,
40910 (7th Cir. 2014)The Court has found no umtigng constitutional violationnor has Mr.
Taylor identifed a Corizon policy at issue.

Corizon’s motion for summary judgmenttteereforegranted.

For the reasons explained above, Defendants’ joint motion for awnjudgment,

dkt. [48], isgranted.

19



VI. Plaintiff's Motions

Mr. Taylor's motion for summary judgment is supported by a $pecific statements
contained in his verified complaint and argument consisting ofenoms conclusory statements.
Much of Mr. Taylor's motion is better construed as an argument iosipgn to Defendants’
motion for summary judgmenione of the disputefacts,which the Court hadiscusseat length
in this Order, create a genuine issue of material fact teaepts the grant of summary judgment
for Defendants, and none demonstrate that Mr. Taylor is entitled to aymudgment.
Accordingly, Mr. Tayla’s motion for summary judgment, dkt. [61],denied

Finally, Mr. Taylor's motion for a cowdppointed expert, dkt. [67], denied Where the
medical record is not meaningfully contradicted, where care forTdylor was regular and
meaningful, suchthat no reasonable jury could rule against Defendants, the appointmemt of
expert is unnecessarjurner v. Cox569 Fed. App'x 463, 468 (7th Cir. 2014) (citibgdford v.
Sullivan 105 F.3d 354, 358 (7th Cil.997) Additionally, Rule 706 of the Federd&ules of
Evidence permits the Court to appoint a neutral expert witneasthe parties agree on and any
of its own choosing.” Fed. R. Evid. 706(a). The purpose of this rule it #ie Court to obtain
neutral expert testimony when “scientific opesialized knowledge will help the court to
understand the evidence or decide a disputed faltdck v. Davidsonb61 Fed. Appx. 519, 524
(7th Cir. 2014). The Court, however, “need not appoint an expert for a paviy $enefit or to
explain symptoms that can be understood by a layper3ander v. Cox 569 Fed. Appx. 463,
468 (7th Cir. 2014) (citations omitted).

The issue addressed here was whether Dr. Person or NP Brubakedelieerately

indifferent to Mr. Taylor’'s serious medical needs, and waeCorizon had a policy that allowed
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deliberate indifference to occur. An expert witness isnemded to explain these issues to the
Court.
VII. Conclusion

The Court feels compelled to note that Mr. Taylor's cluefcerns are abdominal pain
reportedafter the filing of this lawsuitn November 2017, and a mass in his abdomen addressed
in early 2018 Those conditions arose after the filing of this action and havieesst shown to be
connected to the CKD. The mass was addressed by Dr. Robertsois, mtha defendanin this
action, on Mayl0, 2018, ten months after this action was fild. Taylor also relies heavily on
matters thainvolve persons not named as defendaBeedkt. 622 (affidavit of Mr. Taylor)
(discussingmedical providers not named in this lawsuit). This lawsuit sindolgs notinclude
claims related to those conditions or their treatment.

The Court finds thaDefendants’ motion for summary judgment, dkt. [48], is supported by
law and facts, and igranted. Final judgment consistent with this Order shall now enter.
Mr. Taylor's motion for summary judgment, dkt. [61], and motion for appointroéan expert
witness, dkt.§7] aredenied. Final judgment consistent with this Order shall now enter.

IT1S SO ORDERED.

Date: 3/28/2019 OW% a7, QUYWAY m

Hon. Jane l\/ljag{m>s-Stinson, Chief Judge
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