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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JUDY KIRBY,
Petitioner,

No. 1:17cv-02436SEB-TAB

SUPERINTENDENT,

N N N N N N N N N

Respondent.
ORDER GRANTING PETITION FOR WRIT OF HABEAS CORPUS
AND DIRECTING ENTRY OF FINAL JUDGMENT

On May 9, 2018, the Court reviewed Judy Kirby’s petition for a writ of habegsus
challenging her conviction in a prison disanalry proceeding identified asoNIWP 1609-0105.
Dkt. 12. In that Entry, the Coudiscussed the incident that led to Ms. Kirby’s disciplinary charge,
the proceeding that resulted in her conviction, and the four groandslief she asserted in her
habeas petitionThe Court found that three of those grounds failed to merit hakéef but
directed the parties to supplement their filings to address Msy'Kiassertion that she was denied
her right to a hearing before an impartial decisionmdkethis Entry, the Court addresses only
that issue.

|. Factual Background

In her petiton, Ms. Kirby states under penalty of perjury that, an hour before her
disciplinary hearing, she received a “move slip for lock.” Dkt. 1 ath@ Courtunderstandghis
to mean that, an hour before her hearing was scheduled to begin, she reckved onove to
disciplinary segregatiort the conclusion of her hearing, the sanctions imposed against iMg. Ki

included 90 days’ confinement in disciplinary segregatiee dkt. 107. This raises the
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appearance that the hearing officer decithed Ms. Kirby was guilty and put her sanctions into
effect before allowing her an opportunity to present her case at the hearing.

The respondent supports her supplemental response with an affidavildnet O’Neal,
who is currently a Supervisor of Classificatidnradiana Women’s PrisoffWP). Dkt. 152. Ms.
O’Neal attests that the disciplinary segregation unit at IWebisstantly full” and that moving an
inmate into that unit often requires the staff to release another inmatedgregation earlyd.
at 1 5-6. Therefore, “[w]hen a disciplinary hearing officer believes passible that an offender
will be found guilty and given segregation as a sanction, the hedfiogr @ustomarily notifies
the Restricted Status Unit Officer and Count Desk Staff of the pos&bbkto clear out a bed in
segregation.1d. at 1 7.

While Ms. O’Neal’'saffidavit provides insight as to the current practice of assignirg IW
inmates to disciplinary segregation, the respondent has not tenderedidaryce regarding ¢h
procedureusedin Ms. Kirby’'s case. The hearing officer, Sergeant Renee Todd, is nerlong
employed at IWP. Dkt. 15. The respondent has not presented an affidavbergeantodd or
any documentary evidence to refute Ms. Kriby's statement that she receded to move to
disciplinary segregation before her hearing began.

Il. Legal Standard

Prisoners in Indiana custody may not be deprived of gmoel credits,Cochran v. Buss,
381 F.3d 637, 639 (7th Cir. 2004) (per curiam), or of creaing classMontgomery v.
Anderson, 262 F.3d 641, 6445 (7th Cir. 2001), without due procegsprisoner’s due process
rights in a disciplinary proceeding include a riggbtpresent testimay and documentary evidence

to an impartial decisiomaker.”Piggie v. Cotton (Piggie 1), 344 F.3d674, 677(7th Cir. 2003)



A “sufficiently impartial” decisioamaker is necessary in order to shield the prisoner from
the arbitrary deprivation dfer liberties. Gaither v. Anderson, 236 F.3d 817, 820 (7th Cir. 2000)
(per curiam). Hearing officers “are entitled to a presumption of lypaesd integrity” absent clear
evidence to the contraryiggiev. Cotton (Piggiel), 342 F.3d60, 66§ 7th Cir. 20@); see Perotti
v. Marberry, 355 F. Appx 39, 43 (7th Cir. 2009) (citing\ithrow v. Larkin, 421 U.S. 35, 47
(1975)). Indeed, the “the constitutional standard for imperbtesdiias is high,” and hearing
officers “are not deemed biased simply because pregided over a prisoner’s previous
disciplinary proceeding” or because they are employed bgriben Piggiel, 342 F.3d at 666.

It is well-settled thattlie presumptiof impartiality is overcome—and an inmate’s right
to an impartial decisiomaker isbreached-when the hearing officer has beédirectly or
substantially involved in the factual events underlying the disciplidnarges, or in the
investigation thereof.’Piggie I, 342 F.3dat 667.This Court has madelear, however, that a
hearing offi@r’'s partiality may manifest itself through otlations See Boyd v. Brown, No. 2:15
cv-00006IMSMJD, 2016 WL 4440399, at *3 (S.D. Ind. Aug. 23, 2016) (“There is admittedly
little appellate authority on other potential instances of matisciplinarycases, however, the
determination of bias cannot only be restricted to questions deatimgivect involvement.”).

[11. Analysis

The Court finds that the prison staff exesmidn order reassigning Ms. Kirby to disciplinary
segregation before her disciplinary hearing commeacgdhat thisdenied hedue process right
to a hearing before an impartial decisimaker. Although he Court is unaware of any judicial
decisionthat ha confronted this specific issufie Court hardly views this as a bold decisbune
process undeniably assures a prisoner charged with a disciplinktyoviaf a right to be heard

by an impartial decisio-maker.Piggie |1, 344 F.3d at 677That assurace is emptyf the law



permits thedecisionmaker to adjudge the prisoner guilty and begin implementing heri@asct
before the hearing begins.

In her supplemental response, counsel for the respondent stathe tredring officer “did
not prejudge th case so as to deny Kirby her right to an impartial hearing officer.i®pé/ s
notified the necessary personnel of the possibility that anothendsf would need a bed in
segregation.’Dkt. 15 at 3.But no evidence supports this assertion. The respbriges simply
presented evidencshowing that it iscustomary for a hearing officer to notify appropriate
personnel before a hearing that a space in disciplinary segregatydme neededDkt. 152 at
17. But Ms. Kirby has presented competent evidence that shactualy ordered to relocate to
disciplinarysegregation before her hearing bedsee dkt. 1 at 3.The absence of contradictory
evidence compels the conclusion that Sergeant Todd deemed Ms. Kitpygfore the heang
begamand thereforéhedisciplinary proceedingiithout the impartiality that due procedsmands.

V. Conclusion

“The touchstone of due process is protection of the individual stgaibitrary action of
the government.Wolff v. McDonnell, 418 U.S. 539, 5581974).BecauseMs. Kirbywas denied
due process in disciplinary proceediNg. IWP 1609-0105 her disciplinary conviction anthe
sanctions imposed must MACATED AND RESCINDED. Ms. Kirby s petition for a writ of
habeas corpus I$SRANTED. Her earned credit timeand credit-earning classmust be
IMMEDIATELY RESTORED, andherrelease date must becalculated accordingly.

IT ISSO ORDERED.

Date: 1/16/2019 M

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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