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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
STAN MERIWETHER,
Plaintiff,
V. CaseNo. 1:17¢v-02453TWP-DLP

FRONTIER COMMUNICATIONS,

N N N N N N N N N

Defendant.

ORDER GRANTING DEFENDANT’'S PARTIAL MOTION TO DISMISS

This matter is before the Court on a Partial Motion to Dismiss filed pursuantiévaFe
Rule of Civil Procedure 12(b)(6) by Defendant Frontier North!i¢i&rontier’) (Filing No. 19.
On July 20,2017, pro sePaintiff Stan Meriwether“Meriwether) filed a Complaint toassert
claims againshis former employeirontier,for racial harassment and discrimination, retaliation,
wrongful termination based omce, and disability discrimination for failing to accommodate
Frontier filedthe instanPartial Motion to Dismisalleging lack otimeliness in filing his lawsuit
and the statute of limitationsAlso before the Court is MeriwetherMotion to StrikePartial
Motion to DismisqFiling No. 25. For the reasornthat follow, the Courgrants Frontier'sPartial
Motion to DismissanddeniesMeriwether'sMotion to Srike.

l. BACKGROUND

The followingfacts are not necessarily objectively trbat as required when reviewing a

motion to dismiss, the Court accepts as true all factual allegationscartipaint and draws all

! Frontier notes that it was improperly identified in ttasecaption as‘Frortier Communications,” which did not
employ Meriwetheand is not the propetefendant in this matterdnstead Frontier North Inc. Meriwether’sformer
employer, is an affiliate of Frontier Communicati&@srporationand is the properipamed defendant.
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inferences in favor of Meriwether as the rooving party. See Bielanski v. @inty of Kang550
F.3d 632, 633 (7th Cir. 2008).

Meriwether an AfricanrAmerican malepegan working for Frontier in May 2010 as a
Customer Technician IlHis job was to repair customers’ telephone and internet semwioen
those services were interrupteddis job occasionally involved using a ladder and climbing
telephone polesSoon after Meriwether began working for Frontier, when he arrived at eyparti
location to make a repair, an individual came out of a home in the neighborhood and fired several
shots from a shotgun. Meriwether asked not to be sent back to that location; however, his request
was overlooked.Upon returning to the neighborhood, he noticed graffiti written on an overpass,

which read, [W]e shoot niggers for fun.” Kiling No. 1 at 2) Meriwether askedhat he not to be

sent to that location again, but his supervisor aifligned him tgobs in thatservice area.As
soonas he was able, Meriwether requested a transfer to a different supervisor iarentdiff
location, which was grantedd.

Sometime in 2013, Meriwether injured his rotator cuff on the faba result of the injury,
hewas unable tperform physical taskas he had performaddemprior to theinjury. Meriwether
needed surgery, which occurred in 20E3ter his surgeryhewas not allowed to return to work
for a period of time He waseventually released to return to work in 2014 with the need of
assistace when using his laddeld. at 2-3.

Frontierwould not allow Meriwether to return to his former positidmstead, Frontier
offeredMeriwether a job that wdscatedfive hours awayhatpad onethird ofthe salary he was
previously paid Comparable jobs to the jdderiwether hagbrior to his injurywere aailable and
much closer to the aréawhich Meriwether workedHe requested one of tldoserjobs,but hs

request was deniedrrontier terminated Meriwether's employment in June 20d4at 3.


https://ecf.insd.uscourts.gov/doc1/07316059786?page=2

Meriwether asserts that a Caucasian employee, who did the same job as Meangther
worked under the same supervisaisoinjured his rotator cuff andeededsurgery. After the
Caucasian employewas injured, he was allowed to return to work on light duytgior to his
surgery. His light duty assignmentgonsisted of working in the office arding with other
technicians. He was allowed to return to work after his surgery to do his regular job,eand h
receivel assistance from other technicians to do his Jdb.

Meriwether initiated this lawsuit to pursue claims for racial harassment amuindistion,
retaliation, wrongful termination based on race, and disability discriminatorfafling to
accommodate.Frontier filed the instanPartial Motion to Dismiss, arguing that the statute of
limitations had run on some of Meriwether’s claims, and as such, those claimsengismissed.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) allows a defendant to move to dismisplaicdm
that has failed tbstate a claim upon which relief can be graritdéed. R. Civ. P12(b)(6). When
deciding amotion to dismiss unddRule 12(b)(6), the Court accepts as true all factual allegations
in the complaint and draws all inferences in favor of the plaintfielanskj 550 F.3dat 633
However, courts “are not obliged to accept as true legal conclusions or unsuppodiegans
of fact.” Hickey v. O'Bannon287 F.3d 656, 658 (7th Cir. 2002).

The complaint must contain“ahort and plain statement of the claim showing that the
pleader is entitled to reliéf.Fed. R. Civ. P. 8(a)(2)in Bell Atlantic Corp. v. Twomb)yheUnited
StatesSupreme Court explained thide complaint must allege facts that denough to raise a
right to relief above the speculative leVeh50 U.S. 544, 555 (2007). Althougbétailed factual
allegation8 are not required, merdabels; “conclusions,” or “formulaic recitation[s] of the

elements of a cause of actiaare insufficient.ld.; see alsdBissessur v. IndJniv. Bd. of Trs, 581



F.3d 599, 6037th Cir. 2009) (“it is not enough to give a threadbare recitation of the elements of
a claimwithout factual support”)The allegations musgive the defendant fair notice of what the

. .. claim is and the grounds upon which it réstBwombly 550 U.S. at 555Stated differently,

the complaint must includéenough facts to state a claim &ief that is plausible on its face.
Hecker v. Deere & Cp556 F.3d 575, 580 (7th Cir. 2009) (citation and quotation marks omitted).
To be faciallyplausible the complaint must alloithe court to draw the reasonable inference that
the defendant is liable for the misconduct allegeféishcroft v. Igbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556).

1. DISCUSSION

As an initial matter, the Court notes ti\deriwether incorrectlydocketel his response in
opposition toFrontiers’ Partial Motion toDismiss as a “Motion to Strike Partial Motion to
Dismiss”. The Court considered Meriwether’s arguments asserted in this filing whelindgitie
Partial Motion to Dismiss.However, in order for the Court’s docket to accurately reflect the
resolution of the pending motions, the Codeniesthe “Motion to Strike Partial Motion to
Dismiss” (Filing No. 29.

It is undisputed thaleriwether filed a Charge of Discrimination with thediana Civil
Rights Commission (“ICRC Chargefih October 2013 His ICRC Charge allezf race and
disability discriminationbased orFrontiets refusal to provide an accommodation ahdcause
they“would not allow [him]to return to workwith restrictions”in August 2@ 3 after his injury

and surgeryKiling No. 133 at 2-3). Following years of litigation over this limited issue, on June

1, 2017, Meriwether requested the withdrawal of his ICRC Charge so that he couldpsrsue

claim in federal courgFiling No. 134 at 9. Meriwether filedthe Complaint in this Court on July

20, 2017 Eiling No. 1).
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Frontier acknowledges that Meriwether's claim based onl@®C Chargeis timely
filed—the claim for race and disability discrimination because Frongierised to provide an
accommodation andiould not allow himto return to work with restrictions in August 2013.
However,Frontier argues that the other claims in Meriwether's Complainé claims for racial
harassment and discrimination, retaliation, and wrongful termination basedesrwere not
timely filed and theefore theyare time barred and must be dismissdérontier notesthat
Meriwether filed his Charge of Discrimination with the U.S. Equal Employmego@unity
Commissiorn(the “EEOC”)("EEOC Charge”) in December 201F4he EEOQCCharge allegdrace
and disbility discrimination and retaliatiorbased onFrontiefs refusal to provide an

accommodation and then termimgt Meriwether Eiling No. 131 at ). Meriwether's EEOC

Charge allegedace and disabilitdiscrimination from August 21, 2014 to September 9, 2l 4.
The EEOC issued a dismissal and notice of right to sue to Meriwether on Bep8&2015Kiling
No. 132 at 9.

Frontier argues that the claims asserted in the EEOC Charge d@estilye barred, as
these claims had to be filed in federal court within ninety days of Meriwetlreséspt of the
EEOC's dismissal and notice of right to suderiwether waite until July 2017 to initiate this
lawsuit, which is almost two years after the EEOCZeptember 2018lismissal andhotice.
Frontier further argues that Meriwether’s racial harassment/hostile wailoement claim based
on gunshots and racial graffiti in 2010 must be dismissed because these allegatonstsven
raised in thdCRC Chargeor the EEQ@ Charge, anddditionally, this lawsuit was initiated more
than four years after the events’ occurrenceeelJones v. R.R. Donnelley & Sons Gl U.S.

369, 382—-83 (2004) (statute of limitations for 42 U.S.C. § 1981 claifoar years)
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In response to Frontier’s Partial Ntart to Dismiss, Meriwether asserts, “the material facts
are not in dispute, further the element of time barred statutes of limitations to fiek&eseedy
based on those material facts and the date & time of the ‘right to sueidstted by the E.E.Q.

also are not in dispute.” (Filing No. 25 at 3 Meriwether then argues that Frontier is

“comingl[ing]” and “conflafing]” these material facts with the material facts of “the caderb
the court filed with the ‘right to sue’ letter datedB&017,” which are “clearly not time barred”
Id. Meriwether asserts that “Exhibit 1”7 and “Exhibit 2” (the EEOC Charge ancE#@C
dismissaland notice of right to sue) concern “a separatecamdplete matter on it'fsic] own
merit & restrictions as it relates to time barred statutés.at 4.

Case law is clear that workplace harassment and discrimination claims as wellasoretali
claims must b@ursuedirst through the administrative process, and after that process is complete,
a claimant must file their claim in federal court within ninety days of receti@@EEOC’s notice
of right to sue.“Under 42 U.S.C. § 2008e5(e)(1), in order for allegedly hassing conduct to be
actionable, a plaintiff must file a charge with the EEOC within 300 days of wigenniawful
employment practice occurred claim is timebarred if it is not filed within this time limit.
Somers v. Express Scripts Holding®17 U.S. Dist. LEXIS 54970, at *29 (S.D. Ind. Apr. 11,
2017} Lewis v. City of Chj.528 F.3d 488, 490 (7th Cir. 200800 days to file administrative
charges).See alsd_ee v. Cook County635 F.3d 969, 971 (7th Cir. 2011) (recipients of EEOC
right to sue letters “have 90 days to commence litigation” under TitleM&lyd v. Swifty Transp.,
Inc., 552 F.3d 594, 600 (7th Cir. 2009) (“Under the ADA a plaintiff must file suit within ninety
days of receiving notice of his right to sue.”).

The EEOC issued the dismissal and notice of right to sue to Meriwether on Sefembe

2015. Meriwether filed this lawsuit in July 2017This clearly is well beyond the ninetiay
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window in which Meriwether was required to pursue his claims in this CoMeriwether
acknowledgs this much in his response to the Moti&dditionally, Meriwether failed to assert
any allegations regarding the gunshots and racial graffiti in either of hisiasthadive charges.
Based on these facts and the unambiguous case law, these clairhe dhiastissed.

However, as Frontier acknowledged and as Meriwether explained in his resgtrese
case before the court filed with the ‘right to sue’ letter date&2617” (on June 1, 2017,
Meriwether requested the withdrawal of his ICRC Chagehat hecould pursue his claim in
federal couft—the clam for race and disability discriminationabed onFrontiefs refusal to
provide an accommodation in August 2013 was timely filed aftelGRE Charge Accordingly
these claims may proceed.

IV. CONCLUSION
For the reasonstated abovieFrontier's Partial Motion to DismisgFiling No. 12, is

GRANTED, andMeriwether’'s Motion to Strike Partial Motion to Dismjg&iling No. 29, is
DENIED. The claims for racial harassment and discrimination, retaliation, and wrongful
termination based on race &&SMISSED as untimely filed Meriwether’s claim for race and
disability discrimination bsedon Frontiels refusal to provide an accommodation in August 2013
as alleged in thECRC Chargeis the only claim that may proceed in this litigation.

SO ORDERED.

Date: 9/18/2018 d“‘ﬁ' OMW

_ TANYA WALTON PRATT, JUDGE
DISTRIBUTION: United States District Court

Southern District of Indiana

Stan Meriwether
1900 North Congress Avenue, Apt 409
West Palm Beach, Florid83401
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