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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SENIOR LIFESTYLE CORPORATION,
Plaintiff,

V. No. 1:17%cv-02457IMS-MJID

KEY BENEFIT ADMINISTRATORS, INC,,

Defendant.

N N N N N N N N N

ORDER ON MOTION FOR ATTORN EYS' FEES
This matter is before th@ourtonthe Motionfor Attorneys Fees filed by Defendant Key
Benefit Administrators, Inc"KBA"). [Dkt. 322] For the reasonand to the extent set forth
below, the motion iISRANTED.
|. Background
Liability discovery in this case closed (for the second time) on August 9,22The.

dispositive motions deadline was September 16, 2019. On September 11, 2019, SLC filed a

1 SLCsresponse to the instant motioontains the following footnote

SLCdoes not understand KBA'’s statement that August 20'alasen daysifter
the extended discovery deadline had expirdakt. 322 at AKBA’'s emphasis).
The discovery period ended on August ZBat period was originally scheduled
to end on August 9, but ti@ourt—on KBA'’s motion—extended that deadline to
August 23, albeit for the limited purpose of conducting depositiSesDkt. 242
at 1(KBA motion); Dkt. 245(order granting same).

[Dkt. 344 at In.1] SLC's claim of confusion is risible. The liability discovery deadline was
August 9, 2019. The Court did not extend that deadline; rather, the Court gave the parties
permission to conduct certain depositions after that deadline. The Court's ordenhatade t
abundantly clear when it stated thtte' parties are hereby granted leave to complete the {abilit
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motion seeking an extension of the impending dispositive motion deadline until 28 days after the
Court ruled on a motion to compel that SLC intended to fil&kt.[255] SLC reported that it
had identified certain deficiencies in KBAdiscovery responses that it believed warranted
reopening discovery and deferring summary judgment briefing until the additional discogery wa
completed. The Court granted the motion in part, extending the dispositive motion deadline
September 23, 2019, in order to permit the parties to brief and the Court to resolsenstiGn
to compel. Dkt. 274]

In the motion to compel, which SLC filed on September 12, 2019, SLC raised five issues.
See [Dkt. 259. Two of them turned out to beondissues: SLC thought KBA had improperly
omitted portions of a spreadsheet that it had produced and had failed to include egaiztinms
on its privilege log. SLC was mistaken on both counts. The other threeatsmesre
resolved in KBA's favor. SLC argdehat KBA had failed tsearch for and produce certain
responsivalocuments; however, SLC's arguments ignored the agreement the parties had reached
with regard to how KBA would search for responsive docunrer8sC also argued that it was

entitled to conduct additional discovery basednformationit had recently received when, in

depositions contemplated in the parties’ July 15, 2019 Supplemental Joint Report on the Status
of Discovery Dkt. 239 after the August 9, 2019 deadline for the completion of liability
discowery, so long as such depositions are completed by no later than August 23,[201.9.
245 at 12.]
2 SLC states that the Court ruled th&t.C was bound to search terms aticer parameters
that it agreed to, through prior counsel, in 201fkt. 344 at J That is not entirely accurate.
What the Court ruled was that KBA had not behaved improperly by limiting its searahdor
production of responsive documents as agreed upon by the parties. The Court expressly
recognized that SLC could have conducted follgndiscovery, but it failed to do so during the
discovery period.Seeid. at 12 ("SLC knew or should have known that the critical documents in
guestion were not contained in KBA’s document production long ago; at thatgosuant to
the parties’ agreement, SLC could have asked KBA to search for and produce anyaitimg rel
to those documents in KBA’s raw data (or that of its vend9rs)
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fact, SLC had had the relevant information for some time and thus readily could have completed
the follow-up discovery before the discovery deadline. Accordingly, SLC's motion to compel
was denied in its entirety.
Il. Discussion

Federal Rule of Civil Procedure 37(a)([B) provides that where, as here, a motion to
compel discovery is denied, the court

must, after giving an opportunity to be heard, require the motrantattorney

filing the motion, or both to pay the party or deponent who opposed the motion

its reasonable expenses incurred in opposing the motion, including attorney's fees.

But the court must not order this payment if the motion was substantialfieglisti

or other circumstances make an award of expenses unjust.
Here, SLC argues both that no fees should be awarded because its motion was dybstantial
justified and, in the alternative, that the amount of fees requested by KBA isamaibke. The
Courtwill address SLC's arguments, in turn, below.

A. Substantial Justification

A motion to compel was "substantially justified,” such that an award of fees is no
appropriate, when the positions taken by the movant were such that reasonable people could
disagree about the proper outcome of the mottme. Tecnomatic, SP.A., v. Remy, Inc., 2013
WL 6665531, at *1 (S.D. Ind. Dec. 17, 20X3%ubstantial justification exists if the Motion
posited dgenuire disputéor if reasonable people could differ as to the appropriateness of the
contested actiol. (citing Fogel v. Bukovic, No. 11 C 1178, 2011 WL 2463528, at *3 (N.D. Ill.
June 20, 201)) SLC acknowledges this general standard, but spends several pages arguing that
fee awards pursuant to Rule 37(a)(5)(B) are, and should be, "relativelymdrighded to

situations that involve "abuse" by the movant. Tdlmise" referred to in the cases cited by SLC

is "the abuse implicit in carmyg or forcing a discovery dispute to court when no genuine dispute
3
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exists" which the Rule is designed to det&ee Advisory Committee Notes to 1970
Amendment to Rul87. Thus, the requisite "abuse" is present when a motion to compel
advances unreasonable arguments. The cases cited by SLC are consistent on tlsaépoint.
e.g., Pierce v. Underwood, 487 U.S. 552, 565 8B8) (holding that "substantially justified" in the
context of fee awards under the Equal Access to Justice Act mestifset] to a degree that
could satisfy a reasonable per§oilein v. Torrey Point Grp., LLC, 979 F. Supp. 2d 417, 442
(S.D.N.Y. 2013)("Conduct is substantially justified if there was a genuine dispute or if
reasonable people could differ as to the appropriateness of the contested actionri (quot
Underdog Trucking, L.L.C. v. Verizon Servs. Corp., 273 F.R.D. 372377 (S.D.N.Y2011); Inre
Sulfuric Acid Antitrust Litig., 231 F.R.D. 320, 330 (N.D. Ill. 2008)Whether the Masulex
deposition notices were timely under the circumstances was reasonably debatbthlasais
substantially justified within the meaning of Rule 37(a)(&iting 7 Moore's Federal Practice, 8
37.23 [2] (2004).

Applying this standard to the instacase, it is clear that SLC's arguments in its motion to
compel were not substantially justifie®LC's position that KBA had failed to produce certain
documents or provide certain information until the very end of the discovery period vphs sim
incorrect, as was SLC's argument that KBA's reliance on the agreement reached by the parties
regarding how KBA would search for documents was somehow improper. As set forthilin de
in the Court's rulinglenying the motion to compel, SLC could have, and should have, sought the
additional discovery at issue during the discovery period. Its attempt to shift e fiolaits
own failures onto KBA was not substantially justified; it is the very type of uoneéde motion

that Rule 37(a)(%B) is meant to deter.
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SLC, pointing to the fact that courts have "broad discretion” in ruling on discovery
disputes, argues that it would have been "well within the Court's discretion” totgnaation
and therefore an award of fees would not be approprigte. 344 at T (citing Chavez v.
DaimlerChrydler Corp., 206 F.R.D. 615, 619 (S.D. Ind. 2002)0n this point, SLC points to
cases in which courts have granted motions to compel that were filed after dweisc
deadline despite the general rule that such motions should be denied as unfBuethe cited
casegslemonstrate only that there are, in some cas&t#fjcationrs for thefiling of anuntimely
motionto compel that warrant excusing the untimelineS=, e.g., Blanchard v. EdgeMark Fin.
Corp., 192 F.R.D. 233, 236 (N.D. Ill. 200Qn granting untimely motion to compel,
distingushing cases in which "the party seeking to compel after the close of discovery offered no
persuasive justification for the untimely motipn

In this case, SLC did not provide any sijgstification Rather, SLC blamed the timing
of its motion on KBA suggesting in its brief in support of its motion to compel that KBA was
guilty of misconduct because it had failed to produce responsive documents in a timedy.ma
See, e.g., [Dkt. 259 at 1 (SCL"just received in discovery information, which should have been
produced long ago, which may be crucial to the case, which SLC previously did not lamalv
could not know- existed and which may be crucial to its cldimgl. at 4 ("he newlyproduced

document revealed that the eargoduced document not only contained unexplained

3 SLC also citesast Food Gourmet, Inc. v. Little Lady Foods, Inc., 2007 WL 1673563 (N.D. IlI.
June 8, 2007)es "exercising discretion to grant a ldtked motion to compel.” In fact, the court
deniedthemotion to compel in that case because the mowadferéd no explanation either for
the lateness of the motion or for the relevance of the information it seeksyi' smduling noted
that "[b]eing solely responsible for the unexplained untimeliness of the Motion to Cdtneel,
movant]cannot be heard to complain of the situation of which it is the efficient talsset *5,
*7.
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redactions, but crucial columns had been entirely crdppetiat 6 n.1 (That KBA did not
produce relevant data in its possession, but only information existing in document toum, i
raises significant questions about the integrity of KBgYoductior). But, as set forth in the
Court's ruling denying the motion to compel, SLC was mistaken in many respects about what
information it had been provided by KBA and failed to point to any information that it had
actually "just receivedthat justified its untimely motion. The Court may have had discretion to
excuse SLC's late motion if SLC had demonstrated that the lateness wasl jusiifiedid not

have the discretion to accept SLC's factually inaccurate explanation for tle@soting and

its attempt to blame KBA for its own failure to review the discovery it had recéiosdKBA

and conduct the followp discovery it now believes tee crucial*

4 SLC's citation taCastrillon v. S. Vincent Hosp. & Health Care Ctr., Inc., 2011 WL 4538089
(S.D. Ind. Sept. 29, 201,1is particularly off the markin that case, Magistrate Judge Lynch (not
Judge Magnustinson, as cited by SLC) denied a motion to stay discovery while a motion to
dismiss wapending, but found that an award of fees to the prevailing party would not be
appropriate because the losing party "advanced case law to support its argument thaga pendi
motion to dismiss directed to all claims against it, including the claims thadv<upderal
jurisdiction, provides good grounds for a stay of discoves, "[p]ut another way, this
magistrate judge believes it would have been well within her discretion to grah&nt's
request for a stay.ld. at *3. To say that SLC's suggestion tRaistrillon involved "similar
circumstances" to the instant motion is strained would be an understatémadtition, SLC's
claim thatthe Court inCastrillon denied the motion "in part" because it "came 'months' late" is
misleading. Judge Lynch did not say that the motion to stay was filed "months latetheut ra
noted that it was filedonths after [the mowg party]filed its motion to dismiss and after the
court entered its case management order approving the parties' jointly propo%aahglduat
"[t] hat plan contaijed] ordinary and typical discovery deadlines, and [the moving party]
proposed it without any suggestion that a stay would be appropriate pending the decision on its
motion and without any indication that the parties had discussed a stay in conferring@bout th
plan" Id. at *2. Unlike here, there was no deadline involve@astrillon; the question decided
by Judge Lynch wathe purely discretionary question whether, given all of the relevant
circumstances, the case wasé where a motion to dismiss makes a stay of all discovery
appropriaté' Id.
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Finally, SLC makes the following argument:

[T]his situation more resembles a motion granted and denied ic@aeted by
Rule 37(a)(5)(C), than a wholly denied motion, under subsection (a)(5)(B).

Here, KBA produced documents throughout the[¢ig time period beginning
September 1fbr which KBA seeks feesSee Dkt. 322 at 9Dkt. 3222 at 9 KBA
produced two documents @&eptember 10, and another document on September
11. Exs. 3 & 4. Then, on September 4+#ive days after SLC filed its motion to
compel—KBA produced two more documentEx. 5.

Disputed issues therefore resolved in SLfavor well into KBAs feerequest
period. And SLCs efforts to get relevant documentir which KBA says it
should get fees under RW&(a)(5)(B)}—resulted in thérequested idcoveryl[s]
[being] provided by KBA, including"afterthe motion [was] filed. Fed. R. Civ.
P. 37(a)(5)(A)

This situation is therefore much more within the ambit of subse(ai{b)(C),
addressingnixed results, than subsection (a)(5)(B)his is especially so given
how KBA has framed thissue: starting its fee clock on September 10, two days
before the motios filing and before KBAs three rounds of production noted
above. Put more simply, KBA continued production afocuments after the
"iImpasse its brief describedDkt. 322 at 9 further shows thagven KBA viewed
SLCs position as substantially justifiedThis further supports a finding of
substantiajustification here, and thus a denial of KBAee petition.

[Dkt. 344 at 1011.] Quite fankly, this argumeris absurc’. SLC's motion to compel was

without merit and thus was denied in its entirety. The result would not have beerfamgntif
had KBA not produced any documents after it was filed. And the fact that KBA produced som

docunents during the course of the parties' raetconfer period in hopes of avoiding a

> Equallyabsurd is SLC's argument that because KBA produced two documents on September
17, 2019, SLC is not entitled to the fees it incurred between September 12;tB@lfate the
motion to compel was filed-andSeptember 17, 2019
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motion to compel-which is the entire purpose thfe meetandconfer requirementin no way
suggests that KBA thought the motion to compel would be anything other thalesserit

B. "Outrageousness"of the FeeRequest

Pursuant to Rule 37(a)(B), KBA is entitled to its teasonable expenses incurred in
opposing the motion, includirgitorney's fee$ KBA seeks fees in the amount&§8,756.50
which SLC argues is "many times higher than what courts in this Circuit have dviarde
similar motions, and double what one court recently cdtatrageously excessivier the same
work." [Dkt. 344 atl.] In fact, SLC argueshe amount of fees sought KYBA is so outrageous
that it should be rejected wholesale. This argument is baswebdalse premise.

First, SLC fails to recognize a critical distinction between this case andsi®itaite
for the proposition that courts, including the Seventh Circuit, "enddtsefyholesale rejection
of fee petitions when they are grosslyreasonable doutrageously excessive.[Dkt. 344 at
12.] Each of the cited cases clearly and unequivocally rest upon the fact that the relevant r
statute made the award of fees "permissivig Budget Rent-A-Car Sys., Inc. v. Consol. Equity
LLC, 428 F.3d 717, 718 (7th Cir. 2008When an award of fees is permissive, denial is an
appopriate sanction for requesting an award that is not merely excessive, but s@ekasid
constitute an abuse of the process of the court asked to make thé)a®Baodn v. Sackler,

612 F.2d 1057, 1059 (7th Cir. 190As previously noted, the applicable statute provides that
the court in its discretion May allow counsel feds Chief Justice Thomas McKean of
Pennsylvania once remarked on a memorable occasayhsometimes meariaon't.")
(quotingLynchburg Foundry v. Patternmakers L. of N. Am., 597 F.2d 384, 3888 (4th Cir.

1979); Clemensv. New York Cent. Mut. FirelIns. Co., 903 F.3d 396398 (3d Cir. 2018)
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(expressly holding thatvhere a feeshifting statute provides a court discretion to award
attorneys fees, such discretion includes the ability to deny a fee request altogether when, unde
the circumstances, the amount requestediisageously excessiV)g(citations omitted); Thomas
v. Bannum Place of Saginaw, 421 F. Supp. 3d 494, 497 (E.D. Mich. 20(&pplying holding of
Clemens and notinghat 'in this particular instance, the awarding of reasonable expenses was
entirely discretionary, since Plaintiff did not fully prevail on her mdfidaiting Fed. R. Civ. P.
37(a)(5)(C). Here, of course, an award of feesnandatory if the Court firds that the non
movant's position was not substantially justified andotber circumstances make an award of
expenses unjust Fed. R. Civ. P. 37(a)(5)(B)SLC's failure to acknowledgeistdistinction is
troubling.

Second, SLC's attempt to characterize its motion to corspleédype of
"straightforward, uncomplicated” motiamvolved inThomas, 421 F. Supp. 3d at 49
disingenuous at best. The motiorlimomas involved a typical dispute between parties as to the
proper scope of discovePy The briefing of such disputes involves setting out the parties'
positions in a concise manner so that the Court may make an informed decision regarding the
proper scope of each disputed discovery request. In contrast, SLC's motion in thas cased
above, included suggestions of impropriety on the part of kaasertions that KBA had
improperly failed to produce documents during the extensive discovery period in thisncase.
order to respond-and avoid the possibility of both being sanctioned for discovery violations and

the reopening of discovery and resetting of deadhrteBA was required to review its own

® Similarly, in each of the c&s cited by SLC as examples of coortiering significantly
reduedfee awardssee [Dkt. 344 at 1819, the court emphasized the routine or foamplex
nature of the motion.
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production—much of which had occurred many months easliey ensure (and then

demonstrate to the Court) that it had not, in fact, failed to comply with its obligegioth$o

explain the parties' agreements with regard to how discovery was to be conducted dedtthe ef
of those agreements on its document production. This required far more extenfivg, lamel
attorney time, than a typicalraightforward discovery disputéSLC's motion was a laslitch

effort to convince the Court that it should be given more time to conduct discoverycthatit
have, and should have, conducted during the very lengthy discovery period in tHidicase.
order to justify its request, SLC attempted to convince the Court thathHe8Aailed to comply
with its discovery obligations. It should come as no surprise to SLC that KBA fonaedassary

to expend a great deal of energy to demonstrate that noaluck bccurred and to avoid the

time and expense of the additional discovery sought by®SLC.

" To be clearwhile SLC characterizes its motiom compelas seeking a small number of
discrete documentnd "limited testimony" about two documers C actuallyrequested far
more than thatCf. [Dkt. 344 at 23] (listing (1) a delinquency report; (2) 260 termination letters;
and (3) "limited testimony" about the delinquency report and a "newly producethotae
spreadsheet” as the relief sought in the motion to cowige[Dkt. 267 at § (requesting that
the Court order KBA to produce a witness (or witnesses) to provide testimony regheding
[spreadsheet SLC mistakenly believed had been cropped] and the reason it was not produced
earlier"), id. (requesting "that the Court order KBA to produce the unredacted version and t
produce a witness (or witnesses) to provide testimony regdahther]document and the
reason it was not produced earl)erd. at 8 (noting that hewly-produced data and newly
provided information raised many questions" and requesting eviden¢&BtAdie required to
produce a witness or witnesses to address those questions, including "the source andimeaning
the new information")id. at9-10 (@rguing that, in addition to producitige delinquency report,
"KBA should also be compelled to produce internal discussions about that report, if they exist
and that SLC will [also] need testimony from KBA regarding the report’'s generation,
circulation and use and thus requests that KBA be compelled to produce a witnessssewitne
to testify onthose topics")
8 For these same reasons, the Court rejects SLC's argumefBthég seeking "massive,
windfall fees" and that this constitutestfier circumstancéshat would ‘make an award of
expenses unjust” pursuant to R8IEa)(5)B8).
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C. SLC's Specific Objections to the Fee Request

"[T]he'starting point in a district court's evaluation of a fee petition is a lodestar ignalys
that is, acomputation of the reasonable hours expended multiplied by a reasonable houtly rate.
Houston v. C.G. Sec. Servs,, Inc., 820 F.3d 855, 859 (7th Cir. 201@uotingDivane v. Krull
Elec. Co., 319 F.3d 307, 3118 (7th Cir.2003). SLC does not take issue with the hourly rates
billed by KBA's attorneys, and the Court finds those rates to be reasofaliledoes advance
several arguments related to the number of hours for which KBA seeks reimburs&mamof
SLC's arguments is addressed, in turn, below.

1. Feesincurred for pre-motion work

Local Rule 371(a) requires that parties who have a discovery dispute to "confer in a
good faith attempt to resolve the dispute" and, if that is unsuccessfabrt@act the chambers of
the assigned Magistrate Judge to determine whether the Magistrate Judge ikdoaitsnlve
the discovery dispute by way of a telephone conference or other proceeding prior to counsel
filing a formal discovery motioh. As required by this rule, SLC's cowhsequested a telephone
conference with the undersigned via an email sent on September 10, 2019, to the undersigned's
courtroom deputy. SLC's counsel reported that the parties had been attemptingé¢caresol

discovery dispute "for three weeks" and hezhthed an impasse.Dt. 3221 at 2] Counsel

further noted that the issue was "time sensitive" because the documentsegessdny to
permit SLC to complete its summary judgmemtion,” which was due in six day$d. Based
on the fact that the parties had reached an impasse and SLC was seeking permileseon to f
motion to compel as of September 10, 2(KBA seeks reimbursement of its fees starting on

that date.

11


https://www.westlaw.com/Document/If8921fb30af511e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_859
https://www.westlaw.com/Document/I6e39de8889c111d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_317
https://www.westlaw.com/Document/I6e39de8889c111d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_317
https://ecf.insd.uscourts.gov/doc1/07317604601?page=2
https://www.westlaw.com/Document/I6e39de8889c111d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

SLC argues that the clock for a fee award may not start until the motion islfilzases
this argument on the language of Rule 37(a)(5)(B), which provides for fees incurcggbtising
the motion" and onhifetime Prod., Inc. v. Russell Brands, LLC, No. 1:12CV-00026DN-EJF,

2016 WL 5349728, at *2 (D. Utah Sept. 2816) and cases cited therein, in which the court
found that the prevailing party in a motion to compel "should not recover for time spggud
faith meet and confer efforts, including drafting and reviewing correspondence padrmge
and partakig in meetandconfer calls. SLCtreats this as a hawhdfast rule; it is not. As this
Court has found previously, there are circumstances in which time spent prior tmghef fa
discovery motion are properly included in a fee award under Rul&&Rackemann v. LISNR,
Inc., 2018 WL 3328140, at *6 (S.D. Ind. July 6, 20{89ting that federal courts have often
allowed fees for meeting and conferring to be included in awarded attorn8y fees

The Court finds such circumstances here. At the point that SLC reported to the
undersigned that the parties had reached an impasse and SLC was seeking leave a¢tidile a m
to compel, the work expended by KBA to address the dispute was work done to "oppose the
motion." In fact,very little of thework during this time periothvolved meeting and conferring
with SLC; rather, thevork was done to prepare KBA to respond to SLC's motion to compel,

which was inevitable at that poihitThis work is properly included in the fee award.

® Some work during tis time period also related to SLC's motion for extension of the dispositive
motion deadline until after the motion to compel was resolved, which is appropnetelgad
in the fee award because KBA's response to that motion required it to addressotherylisc
dispute that was at the heart of both that motion and the motion to cohtnpesl, while SLC
argues that it was unreasonable for KBA to bill "nearly 40 hours and $20,000 on a response to a
five-anda-half pageextension motior-over $3,500 and seven hours per page, axt@nsion
brief," [Dkt. 344 at 1J, that argument ignores the fact that the extension motion was inextricably
intertwined with the issues raised in thetion to compel. Accordingly, the work done to
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However, as SLC points out, some of the work in question relates to the documents that
KBA agreed to produce as part of the meet and confer @oddse Court finds that this work
cannot reasonably be included in work done to oppose the motion to compel. Accordingly, the

Court will disallow that work, which amounts $2,808.50 Dkt. 3447 at J (rows 2 and 6§°

2. Overgtaffed and Overworked

SLC next argues that "KBA staffed and worked the underliasgs beyond what courts
find reasonablg [Dkt. 344 at 1§ and asks that the Court reduce KBA's fee reduesighty
percent as a resulSLC objects to the fact that KBA "used six timekeepers" vioitet|
simultaneously, thraghout the feeequest period, and on teame tasks. |d. The Court agrees
with SLC's general premise; it would normally be unreasonable to use so many lawyers t
address a discovery dispute and to bill for numerous discussions between lawyerserHowe
KBA's wholly accurate description of the relevant events demonstrates why it was not
unreasonable in this instance:

When SLC began directing its discovery requests to KBA on August 20, 2019,

the parties were at the end of a second round of fact witness depositions in which

they conducteaine depositions between them from July 31, 2019 to August 21,

2019. SLCs alreadyextended dispositive motion deadline was less than a month

away, on Septaber 16, 2019.In other words, the parties weeeday from

completing fact discovery and nearly ready to complete their respective summary

judgment motions, almost a year after they had initially begun the summary

judgment process.

SLC's September 2019 discovery motions, and the work KBA expended to try to
avoid them, compounded this flurry of activity and added substantially tdKBA

respond to the motion for extensialso wasvork necessary for KBA's response to the motion
to compel.
1051 C identifies additional billing entries that it asserts do not relate to resgaodhe motion
to compelsee [Dkt. 344 at 1§ but the Court disagrees. Entries such as "[w]ork on responding
to discovery issues raised by SLC" and "oversee the identification of recordseataiss
directly related to preparing a response to SLC's motion.
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workload. All of the briefing at issue in this fee petition took place on a highly

compressed scheduleSLC filed its motion for extension of time to file its

summary judgment motion on September Jkt. 255] KBA had less than a

days notice that it had to respond by September [Ckt. 257] By the time

KBA's response to that motion was due, SLC had already filed its motion to

compel, to which KBA owed a response by Septembel{Rit. 263]

Put another way, SL€untimely discovery requests came at a time when the

parties counsel were already devoting their full attention to other aspects of the

case: the resolution of depositions for which the Court dieshdy granted a

limited extension of the second fact discovery period; and the rapidly approaching

dispositive motion deadline. SLC added substantially to that tornadic

environment by making persistent discovery demands on KBA and then filing

two unjustified discovery motions in quick succession, which imposed

overlapping, compressed briefing deadlines on KBAr purposes of assessing

KBA's motion for attorneyéees, this context is critically important.
[Dkt. 348 at P (emphasis in origial). As previously discussed, SLC's motion was not the
"simple motion to compel” that SLC characterizes it as; it was a motion that calledestmqu
the "integrity of KBA's production” and sought to reopen discovery and further delay the
resolution & acasethat had already seen substantial delajise Court finds that KBA has
satisfied its burden of demonstrating that its staffing of its response to the noatmmpel and
the work that was performed was reasonable undesettyecompressed schddwand other
particular circumstances of the case at that time.

3. Feesfor the Fee Motion

Finally, SLC argues that it was unreasonable for KBA to seek over $17,000.00 for
worked related to the instant fee motion. In support of its argument, SLC fmogatses in
which the Seventh Circuit has found that it is appropriate to consider "the comparisearbetw
the hours spent on the merits and the hours spent on the fee petitions” in order to determine

whether the fees requested for preparing a fee petition are reasdsefipegon v. Catholic
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Bishop of Chicago, 175 F.3d 544, 55(7th Cir. 1999) citing Ustrak v. Fairman, 851 F.2d 983,
987 (7th Cir. 1989) In Spegon, the Seventh Circuit noted:

The plaintiff's attorneys iUstrak devoted fifteen minutes to preparing their fee
petition for every hour spent litigating the merits.. We found the amount of

time and effort devoted by counsel to the pursuit of fees to be excessive and, this
"reinforc[ed] our impressiothat lawyers litigate fee issues with greater energy
and enthusiasm than they litigate any other type of issdeat B8. Accordingly,

we disallowed twehirds of the hours expended on the fee petitions and still
considered that allowance a generous one in comparisourtowski V.
Krajewski, 848 F.2d 767, 776 (7th Cir.19§8)where the prevailing party
submitted a bill for only 1.6 hours for the preparation of his request for an award
of attorney's feesUstrak, 851 F.2d at 988

Spoegon, 175 F.3d at 554Thecourt reinforced thatthe relevant inquiry is whether the hours
claimed to have been expded on the fee request bear a rational relation to the number of hours
spent litigating the merits of the cdsandaffirmed the district court's reduction of the number
of compensable hours for the fee petition from approximately twiergyo 1.6. Id.

KBA fails to address ik precedenin any way; rather, its entire reply to SLC's
arguments with regard to the fees it se@hated to the instambotion is as follows:

Finally, SLC chdkenges the amount of work KBA has expended or will expend

in briefing its fee requestSLC ignores that KBA filed its fee petition only after

SLC rebuffed KBAs efforts to resolve the fee dispute in compliance with Local

Rule 71(g)(1) (and that those effts also took time).Those meeandconfer

efforts also resulted in KBA reducing the fees KBA ultimately claimed in its fee

petition, from $77,301.50 to $68,756.500nce again, SL® arguments for

avoiding a fee award seek to punish KBA for engaginthexmeetandconfer

process in good faith.

[Dkt. 348 at 19 Accordingly, the Court findthat KBA has failed to demonstrate that its fee

request with regard to it motion for feesvhich, unlike the response to the motion to compel,
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wasnot complex—is reasonable. Like the CourtUstrak, the Court will reduce those fees by
two-thirds; accordingly, the Court will disallowl$,449.000f the $17,173.50 sought by KBA.
l1l. Conclusion

For the reasons set forth abo&A's motion for attorney fee$kt. 323 is GRANTED
andKBA is awardedees in the amount 0f5#,499.00$68,756.50 minus the $14,257.50
disallowed by the Court), plus the reasonable fees expended by KBA on its reply himgionts
of the instant motiod? The parties are directed to confer and attempt to agree upon that
additional amount; if they cannogree, KBA may file a motion seeking those feathin 21
days of the date of this Order

SO ORDERED.

Dated: 6 JUL 2020 j/‘" 12 M@

Marl!]. Dinsﬂre
United States{(Magistrate Judge

Southern District of Indiana

1 The Court has utilized that calation provided by SLC, which KBA does not dispufee
[Dkt. 344 at 1P(identifying "[Dkt. 3447] at rows 4244, 4647, 4953, 5593 (totaling37.5
hours and $17,173.50as relating to the fee petition).
12The Court notes that these feaight reasonably be motkan thosellowed for the initial
brief, in light of the substantial number of issues raised in SLC's respoate
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