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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DAVID LEWICKI,
Plaintiff,

V. CaseNo. 1:17¢v-02564TWP-DML
DUSHAN ZATECKY individually and in his
official capacity, as Superintendent for the
Pendleton Correction Facility,
DUANE ALSIP individually and in his official
capacity as Assistant Superintendent of Operat)
for the Pendleton Correction Facility, )
JEREMY ALBERSON individually and in his )
official capacity as Maintenan&upervisor for the)
Pendleton Correctional Facility, )
MICHAEL CAYLOR individually and in his )
official capacity as a Lieutenant and Supervisor)
over GCell House at the Pendleton Correctiona)
Facility, )
)

Defendants. )

N N N N N N N N N N

ENTRY ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on the Defendaistion for Summary JudgmenDAkt.
[21]. Plaintiff David Lewicki (“Lewicki”), is a prisoner incarcerated at Pendleton Correctional
Facility (*PCF). In this civil rights actionLewicki alleges that thBefendants denied him proper
heating and cooling in his cell at PCF between September 2, 2016 and June 10, 2017, exposing
him to extremely high and low temperatures and causing him significant phystcahental
injuries. The Court screened tl@@mplaint and permitted_ewicki to proceed with Eighth
Amendment claims against all foDefendants in their official and individual capacities.

The Defendants have moved for summary judgment on the basikdhatki failed to

exhaust available administrative remedies before bringing this lawsuit asedelqy the Prison
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Litigation Reform Act {PLRA"), 42 U.S.C. 81997e(a). For the reasons set forth below, the
DefendantsMotion, Dkt. [21],is granted in part anddenied in part.

. LEGAL STANDARDS

Summary judgment should be granted “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to a judgment as a matter ¢fdesval Rule
of Civil Procedure 56(a)A “material fact” is one that “might affect the outcome of the suit.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)A dispute is genuine only if a
reasonable jury could find for the namoving party. Id. If no reasonable jury could find for the
non-{moving party, then there is no “genuine” dispugeott v. Harris, 550 U.S. 372, 380 (2007).
Thecourt views the facts in the light most favorable to the-mamving party and all reasonable
inferences are drawin the noamovant’s favor. Ault v. Speicher, 634 F.3d 942, 945 (7th Cir.
2011).

“The applicable substantive law will dictate which facts are materidhtional Soffit &
Escutcheons, Inc., v. Superior Systems, Inc., 98 F.3d 262, 265 (7th Cir. 1996) tiog Anderson,
477 U.S. at 248).The substantive law applicable tastimotion for summary judgment is the
PLRA, which requires that a prisoner exhaust his available administrative renbedoes
bringing a suit concerning prison conditiod® U.S.C. 81997e(a)see Porter v. Nussle, 534 U.S.
516, 52425 (2002). “[T]he PLRA’s exhaustion requirement applies to all inmate suits about
prison life, whether they involve general circumstances or particular episotks/hether they
allege excessive force eome other wrong.’Porter, 534 U.Sat 532 (citation omitted).

“Proper exhaustion demands compliance with an agency’s deadlines and oitelr crit
procedural rules because no adjudicative system can function effectively witipmsging some

orderly streture on the course of its proceedingsVoodford v. Ngo, 548 U.S. 81, 9®1 (2006)



(footnote omitted);see also Dale v. Lappin, 376 F.3d 652, 655 (7th Cir. 2004) (“In order to
properly exhaust, a prisoner must submit inmate complaints and appealspladfeand at the
time, the prison’s administrative rules require.”) (quotfPayo v. McCaughtry, 286 F.3d 1022,
1025 (7th Cir. 2002))In order to exhaust administrative remedies, a prisoner must take all steps
prescribed by the prison’s grievancetsys.” Ford v. Johnson, 362F.3d 395, 397 (7th Cir. 2004).

It is the Defendantsburden to establish that the administrative process was avaiable
Lewicki. See Thomas v. Reese, 787 F.3d 845, 84(7th Cir. 2015) (“Because exhaustion is an
affirmative defense, the defendants must establish that an administratadyneas available and
that [the plaintiff] failed to pursue it.”J[T]he ordinary meaning of the word ‘available’ is ‘capable
of use for the accomplishment of a purpose,” and that which ‘is accessible or may bedobtai
Rossv. Blake, 136 S. Ct. 1850, 1858 (2016) (internal quotation omittgd)jn inmate is required
to exhaust those, but only those, grievance procedures that are capable of use to obtalreEome
for the action complained of.I'd. at 1859 (internal quotation omitted).

II. UNDISPUTED FACTS

The following facts, construed in the nmem most favorable Lewickias the normovant,
are undisputed for purposes of the motion for summary judgment.

A. The Grievance Process

At all times relevant to his Complajritewicki was confined by théndiana Department
of Correction (IDOC") atPCFE The IDOC has an Offender Grievance Proc¢kasts intended to
permit inmates to resolve concerns and complaints relating to their conditi@mginément prior

to filing suit in court. Dkt. [21]-1 at 1135. According to IDOC policy, an inmats provided



with information about the Offender Grievance Process during admission andtmnenizon
arrival at an IDOC facility: Id. at 19-20.

TheOffenderGrievance Process consists of three stépsrder to exhaust administrative
remedies, an offender must pursue a grievance through the final available step.

The Offender Grievance Procdssgins with the offender contacting staff to discuss the
matter or incident subject to the grievance and seeking informal resoléttahis stage in the
process, the offender may request an informal grievanoe Wothin five businessdaysof the
incident giving rise to the grievancdd. at 24. The offender must then submit the informal
grievance form within five business days after receivingdi.

The second step in the Offender Grievance Process involves submissiomroiah f
grievance to the facility’s offender grievance special&tformal grievance must be submitted
within five business days after receiving a response to the informal greewaitiuin ten business
days “after the offender first seeks an informal resolutiand’within twenty business days from
the dateof the incident.ld. at 25-26.

A formal grievance must comply with several criterial at 2728. If it does not, the
grievance specialist has discretion to adjudicate it but may instead reject ittamdirdéo the
offender with an explanation of the deficiency and how it may be correlcteat 28-29. Within
five business days after receiving a rejected forgniavane, the offender may then revise the
grievance and return it to the grievance specialidt.at 29. If a formal grievance is initially
submittedon timebut it isrejectedas noncompliant, the offender may revise and resubmit the

grievance within five business days evendding so results in the revised grievance being

! Lewicki states that he was never provided with information about teeagrée process upon his arrival at P&.
Dkt. [24] at 2. However, given #t Lewicki filed numerous grievances, this dispute has no bearingaoagblution
of the motion for summary judgment.



submitted after the original deadline to file a formal grievani@ at 26 (“The time limit is
extended if a form submitted within that timeframe is returned to the offendesaieimng”).

The third and final step of the Offender Grievance Process is an appeakver,an
inmate may not appeal from a formal grievance that hasregstedas noncompliantSee Dkt.
[21]-1 at 36-32 (indicating that the Offender Grievance Speciafisist respond to a formal
grievance or, at least initiate an investigation after accepting a formalrgres\@eforeheinmate
may appeal)see also Dkt. [27] at 3 (statingthat Lewicki “could not appeal these rejected
grievances”)

B. Lewicki’'s Grievances

The records presented by the parties stiawLewickifiled six informal grievances, seven
formal grievances, and two appeals concerning cold conditions in his celeb&®@uary 8 and
March 24, 20T. Dkt. 21]-1 at 3756, Dkt. [24]-1 at 2-3. However,in thisEntry, the Court need
not examine albf Lewicki’'s grievances to resolve the question of whether he exhausted his
administrative remedies.

OnFebruary 10, 201, 1ewicki filed an informal grievancstating thatpn February 8 and
9, 2017he was without heaandthewindows near his cell were open

There has been no heat, the windows open, antietasy freezing. This has been

an ongoing issue and Fely! &d Feb 9 has been below’20d @ night below 0.

This is unexceptable [dic The heat has been turned on and off @ your discretion

so this is clearly a form of cruel and unusual punishment.

Dkt. [21]-1 at 37.

Lt. Michael Caylor respondedn February 20, 2017Lt. Caylor did not indicate that he

would take any action in respggto Lewicki’s complaint. Instead, Lt. Caylostated that he closed

the windows at the beginning of winter, that a special tool was required to open thahgtare

could not understand how the windows could be open given that he sent the tool tsidge ou



storage unit “I closed all the windows at the beginning of winter eB-8017 when | came on
Unit the windows were open and | closed the ones that | could reach. | don’t know how they wer
being open when the tool was sent to outside tool contrdl.”

On March 1, 201,7Lewicki filed a formal grievance stating that he had been without heat
“since befoe February 24and that the windows “had been open this whole time.”

There has not been heat in my cell since before F&mar@dthere have been many
days below freezing. The windows in front of my cell have been open this whole
time and | have beeextremely coldmanydays and nights. This is cruel and
unusual punishment. Lt. Caylor has been aware of this and has nongtinieca

to resolve the problem. In his response to my informal grievance he does not deny
my claim, just made an excuse. It is unexceptable [sic] that | am beingusshy

[sic] exsposed [sic] to below freezing tempertures [sic] with the wind bbpwin
directly into my cell!

Dkt. [21]-1 at 39.

Offender Grievance Specialist Camay Frangtifnancum”)did notadjudicate Lewicki’'s
formal grievancelInstead, she found that it failed to comply with the requirements set forth in the
Offender Grievance Process and rejectaahiMarch 2, 2017.The form Francum used teturn
Lewicki’'s formal grievance cited only one defethat itheeded a “specific incident datefd. at
38. Theform alsostated, “If you choose to correct the problem(s) listed above, you must do so
and re-submit this form within 5 working day Id.

Although Lewickifiled his formal grievance within five business days after hisrimél
grievance was returned by Lt. Caylor, he did not submit it within ten busingssattar he
submitted the informal grievance as required by the Offender Grievance 2r8eesd. at 26.
Nevertheless, Francum did not reject the formal grievanocetasely, even though the rejection
form gave her an option to do shu. at 38.

Although Lewicki’'sformal grievancelid not explicitly refer to the conditions in his cell

on February 8 and 2017,it directly referenced Lt. Caylor’s response to his informal grievance



filed on February 10, 20117d. at 39. No evidence indicatabat Lewickifiled a different informal
grievance between February, Z®D17and March 1, 2017The rejection form affordedr&ncum

an opportunity toeject the formal grievance on the basis that it was not preceded by an informal
grievance, but she declined to do so:

There is no indication that you tried to resolve this complaint informally.ouf y

have tried to resolve it infmally, please fill out the grievance form to indicate that.

If you have not tried to resolve it informally, you have five days to begin that

process. (This error is NOT subject to the 5-day return notice at the bottom of this

form.)

Id. at 38(emphass in original).

Later on March 22017 Lewicki corrected and resubmitted his formal grievance. In his
revised informal grievancéewicki specifically complained that the windewereopen and that
hewas without heat on February 9, 201t was below feezing Feb. 9, 2107. The heat was off
and the windows directly in front of my cell open. Lt. Caylor was aware of this and has done
nothing. This is cruel and unusual punishment and is ongoing. The windows need to be closed.”
Id. at 41.

Francum rejectedewicki’s revised formagrievance and returned it kom as defective.

The form Francum used to return the revised formal grieventewicki asserted that he failed
to submit it within the timeframe required by the Offender Grievance Proc®&su have
submitted the form too late and have not shown any good reason for the delay. Giievasce
must be submitted within the time limits set out in A.R0QEB01.” Id. at 40.Specifically, she

stated that “you get 5 days to proceed to the lee®l after staff have answered. You have waited

passed [g] your allowable time frame.’ld. at 40.



Again, Francum'’s rejection notified Lewicttiat he couldeviseand resubmit his formal
grievance.|d. Lewicki did not resubmithis formal grievance He filed an appeal on March 9
2017, Dkt. [24]-1 at 3, but received no response.

I1l. DISCUSSION

Theundisputed facts shothat Lewickifailed to exhaust available administrative remedies
with respect to soméut not all,of his claims.

A. Claims Arising from Hot Conditions

The Complaint alleges that, before Januafy 2017, théefendants kept the windows in
his housing unit closed and the heat turtteain excessive level, creating extremely hot conditions
in his cell. However, he Defendantsasserthat Lewickinever filed any grievances concerning
extreme heat in his cellin support of that assertion, tBefendants have included a declaration
attesting that the IDOC has no record of any grievances concerninig heaticki's cell. Dkt.
[21]-1 at 7 44.Moreover, both parties have produced copies of grievances prdjyakedavicki,
but none of them address heat.

When reviewing a motion for summary judgment, the Court assumes thadsetedy
the movant and supported by admissibledentceare true unless the nenovant specifically
controverts them with admissible evidencgee Local Rule 561(f) (1). TheDefendants have
offered admissible evidence to support their conterttiahLewickinever submitted a grievance
concerning extreme heat in his cellithough Lewickistates that he “filed multiple Request Slips
addressing this issuelDkt. [24] at 34, he has not supported that assertion with any evidence that
he filed a grievance conceng heat in his cell.

Evenviewing the facts in the light most favorableltewicki, the Court finds no dispute

that hefailed to complete the Offender Grievance Process with respect to his claintseaieex



heat in his cell As a result, th®efendants are entitled to judgmentasatter of lavon Lewicki's
claims concerning extreme heat, and those claims wilidmissed without prejudice See Ford,
362 F.3dat401 (holding thatdll dismissals under 8 1997e(a) should be without prejudice.”).

B. Claims Arising from Cold Conditi ons

TheComplaint also alleges that, from January 10, 2017 through June 20Défémelants
failed to close the windowsutside Lewicki'scell or provide him with heat inside the ¢e&lteating
extremely cold conditions The undisputed facts indicatthat Lewicki exhausted avaitde
administrative remedies for claimsgardingcold conditions from February 8, 2017 forward.

As set forthin Sectionll(B) above, the documents the Defendants filed in support of their
Motion show the following sequence @fents:

1. On February 10, 2017 ewicki filed an informal grievance concerning cold
conditions on February 8 and 9, 2017. Dkt. [21gt 37.

2. On February20, 2017, Lt. Caylor responded but offered no resolutohn.

3. On March 1 2017,Lewicki filed a formal grevancereferencing the February
10, 2017informal grievance andcegarding cold conditions “since before Feb.
24th.” Id. at 39.

4. On March 22017, Francunmneturned Lewicki’'Sformal grievance as defective
because it did not identify one specific incidened&atancum did notejectthe
formal grievanceon grounds that it was submitted late or that it was not
preceded by an informal grievandée rejection forntold Lewicki that, if he
chose to correct the defect, he “must do so arslibenit this form within 5
working days."ld. at 38.

5. Later on March 2, 2017Lewicki submitted arevised formal grievance
concerning cold conditions on February 9, 2017 at 41.He submittedhe
revised formal grievance within the time required by the Offender Groeva
Processid. at 2, and Francum’s rejection formd. at 38.

6. On March3, 2017,Francumreturned Lewicki’'ssecond formal grievance as
defective. This rejectionnformed Lewicki that he waited too long after
receiving lt. Caylor's response to his informal grievance to file a formal
grievanceld. at 40.



Based on these records, the Court finds no disghaée Lewicki exhausted all available
administrative remedies with respecttaims regarding cold conditions in his cell from February
8, 201 7forward.

It is irrelevantthat Lewickifiled his formal grievances more than five working days after
receiving Lt. Gylor’s response to his informal grievandeis also irrelevanthat Lewicki’s first
formal grievance did not explicitly reference cold conditions on February 8 and 9a2@1his
informal grievance. Because Francurdid notreject Lewicki'sfirst formal on either of these
grounds, they have been waived as defenses against exhatjgtjgmmocedural shortcoming like
failing to follow the prison’s time deadlines amounts to a failure to exhaust bipiyson
administrators explicitly relied on that shortcomingConyers v. Abitz, 416 F.3d 580, 585 (7th
Cir. 2005). Francumrejected Lewicki'sfirst formal grievance on only one basi#: addressed
cold conditions on a range of dates instead of a specific ddtierward, both the rejection form
and the Offender Grievance Poliegtitled Lewickito correct the formajrievance and return it
within five days. Seeid. at 29, 38. There is no dispute that he did so.

The undisputed facts further establilsat, after Francumejected Lewicki’'sevisediormal
grievance as late, no other administrative remedies remaiaddld® to him with respect tas
complaint of cold conditions on February 8 and 9, 20ILéwicki could not correcthe defect
Francum cited in rejecting tmevisedformal grievance:he could not travel backward in time and
submit it closer to Lt. @ylor's rejection of his informal grievanceMoreover Lewicki could not
appeal because Francum rejected his formal grievaatiesr than accepting and adjudicating
them Under theOffender Grievance Process, the Offender Grievance Specialist mustatcep

inmate’s formal grievance before the inmate can app8ad.Dkt. [21]-1 at 36-32. Indeed, the
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Defendants noted in their repllgat Lewicki“could not appeal these rejected grievanceSeg
Dkt. [27] at 3.

Even ifthe facts leave some dispute as to whether Lewiakiobligated to file a grievance
appeal, the undisputed facts before the Court indicate that he didLsovicki submitted a
grievance appeal in support of his response tdvtbgon for SummaryJudgment. Dkt. [24]-1.
TheDefendants did not challenge the veracity or admissibility of that documtnair reply, and
so the Court must assurtieat Lewickifiled it consistent with his representaticee Local Rule
56-1(H)(2).

It also is immateriathat Lewickifailed to complete the Offered Grievance Process with
respect to his subsequent grievancds. order to exhaust their remedies, prisoners need not file
multiple, successive grievances raising the same issue (such as prisaoreoaodpolicies) if the
objectionable condition isontinuing.” Turley v. Rednour, 729 F.3d 645, 650 (7th Cir. 2013).
“Once a prison has received notice of, and an opportunity to correct, a problem, the prisoner ha
satisfied the purpose of the exhaustion requirerhddt. Lewicki alleges that he was deprived of
humane conditions in his cell for an ongoing period in the winter and spring of B§lgfieving
his conditions as they existed on February 8, 2@hdexhausting his available remediasce,
Lewicki fulfilled his obligation to providehe prison staff with an opportunity to close the windows
and make necessary repairs to theihgatystem. Lewicki was not required to continue in the
Offender Grievance Processarperpetuity.

No evidence submitted by either parihdicatesthat Lewicki filed any grievances
concerning cold conditions before his February 10, 2@idtrmal grievance concerning cold
conditions on February 8 and 9, 201& such, th®efendants are entitled to judgment as a matter

of law with respecto any claimthat Lewickisuffered from cold conditions in his cell before
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February 8, 2017However, there is no disputeat Lewickiexhausted hiavailableadministrative
remedies with respect to cold conditions occurring from February 8,faf4ard

IV. RULE 56(F) NOTICE AND FURTHER PROCEEDINGS

TheDefendantsMotion forSummaryJudgment, Rt. [21],is GRANTED as to all claims
concerning conditions of extreme he@at.ewicki’s cell and all claims relating to cold conditions
before February 8, 2017 hese claims ardismissed without prejudice

The DefendantsMotion for SummaryJudgmentDkt. [21], is DENIED as to all claims
concerning conditions of extreme cold Lrewicki's cell from February 8, 2017 forward.
Moreover the record before the Court shothat Lewicki is entitled to summary judgment on
these claimsvith respect tétheDefendants’ affirmative defense of exhaustion. Therefore, pursuant
to Federal Rule of Civil Picedure 56(f)(1), the Court gives thefendantdNOTICE of itsintent
to grant summary judgmeirt Lewicki’s favor on this issue. Theefendants shall hawarough
Wednesday April 25, 2018 within which to respond to the Court’s proposal aitter (a)show
cause why summary judgment should not be enterddewicki’s favor on this issue, or (b)
withdraw their affirmativedefense of exhaustion on this issue.

SO ORDERED.

Date: 4/11/2018 d‘“ﬂ" OMW

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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