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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

LANCE HOWARD,
Plaintiff,
No. 1:17ev-02688TWP-MPB

V.

INDIANA DEPARTMENT OF
CORRECTIONS,

N N N N N N N N N N

Defendant.

Entry Granting In Forma Pauperis Status,
Dismissing Complaint, Denying OtherPending Motions, and
Directing Plaintiff to Show Cause
This matter is before the Court on several pending motions filed by Pldiatife Howard
(“Howard”), an Indiana inmate incarcerated in the New Castle Correctional Fadiiyard
commenced thigction on August 8, 2017, with a complaint against the Indiana Department of
Correction. He also seeks leave to proceetbrma pauperishas requested the issuance of a
subpoena, and moves for a preliminary injunction and temporary restraining ordeZoiitie
makes the following rulings.
B. In Forma Pauperis Status
Plaintiffs motion for leave to proceemh forma pauperis dkt. [9], is granted. The
assessment of even an initial partial filing fee is not feasible at this time. Notwiihgtdahd
foregoingruling, plaintiff owes the filing fee. “All [28 U.S.C.] 8 1915 has ever done is exmese

payment of the docket fees; a litigant remains liable for them, and for othgraltdstugh poverty

may make collection impossibleXbdul-Wadood v. Natha®1 F.3d 1023, 1025 {7Cir. 1996).
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[I. Screening of the Complaint

B. Legal Standard

Because plaintiff is a prisoner, the complaint is subject to the screeningereguis of
28 U.S.C. 81915A. This statute directs that the court shall dismiss a comeptanyy claim within
a complaint which “(1)s frivolous, malicious, or fails to state a claim upon which relief may be
granted; or (2) seeks monetary relief from a defendant who is immune from seth IekliTo
satisfy the noticgoleading standard of Rule 8 of the Federal Rules of Civil Procedure, a complaint
must provide a “short and plain statement of the claim showing that the pleaditied enrelief,”
which is sufficient to provide the defendant with “fair notice” of the claim anldasss Erickson
v. Pardus 551 U.S. 89, 93 (2007) (per curiam) (citiBgll Atl. Corp. v. Twomby550 U.S. 544,
555 (2007) and quoting Fed. R. Civ. P. 8(a)(&pe also Wade v. Hopp&93 F.2d 1246, 1249
(7™ Cir. 1993) (noting that the main purpose of Rule ®dted in fair notice: a complaint “must
be presented with intelligibility sufficient for a court or opposing\p&stunderstand whether a
valid claim is alleged and if so whiais.”) (qQuotation omitted)).

The complaint “must actually suggest that pha&ntiff has a right to relief, by providing
allegations that raise a right to relief above the speculative |avahdy City Metal Fabricators
& Supply, Inc. v. CIT Tech. Fin. Serv5636 F.3d 663, 668 {7Cir. 2008) (quotingTamayo V.
Blagojevich 526 F.3d 1074, 1084 {7Cir. 2008)). The Court construes pro se pleadings liberally,
and holds pro se pleadings to less stringent standards than formal pleadings driftegets,
Obriecht v. Raemis¢ib17 F.3d 489, 491 n.2{Tir. 2008).

B. Plaintiffs Complaint

Howard’scomplaint is more of a daily diary of what has happened to him from the date of

his state sentencing proceeding in May 2017, his arrival at the Department efti©arat the



Reception Diagnostic Center, his first assignment to the Plainfield Corrddtmcibty, and then

an emergency transfer to the New Castle Correctional Facility, which is hesictacility. The
chronology of events lists numerous persons, but the named defendant in the complaint is the
Indiana Department &@orrection (IDOC). The complaint begins with an assertion that the IDOC
falsified a presentence investigation by including an active Wisconsin warrant for a felony
strangulation charge. That caused plaintiff's security classification t®bat Level hstead of

Level 1. Plaintiff contends the warrant is not outstanding (or still active) andfavaa
misdemeanor. If it had not been falsified on his presentence investigation, ldehaoelreceived

a Level 1 security classification, and would not hagerbsent to Plainfield.

Plaintiff believes he should not have been at Plainfield (which is a Level 2yfacilit
Plaintiff's complaint enumerates a litany of things, each very briefly, thidred to him while
there: His cell door was opened without his permission; he lost a fingernail idaaeand had
to be sent to medical; medical staff would not send him to an emergency roenawydrig finger;
medical bandaged his finger before it could be photographed; a nurse falsifiedlitial meord
to show more Tylenol had been given to him than what the doctor ordered; staff were not
responsive to his grievances; staff mishandled grievances; staff had\witera grievance; staff
ignored his assertions that his security level assignment was an effifon the classification
office did not respond to his notifying them of the classification error; a guard haddadot
dangling from a string on the front of his pants; staff threatened him with aupritk he
maintained his grievance about the hot dog; and more.

At some point while at Plainfield, plaintiff cut himself on the chest with a raaud,
sometime thereafter cut his left arm. Staff treated it as a suicide attempt and kepiltseruation

and in restraints, and he was soon transferréustpresent facility, the New Castle Correctional



Facility. There, he was placed in a padded observation cell and continuously watchéidha®me
by other inmates. He complains that in the observation cell, and while restrained, ineabi to
wash hishands after relieving himself. The complaint continues with plaintiff's litanyrohgs
committed against him while at the New Castle Correctional Facility.

All of these events, and several other wrongs of a similar nature that plaastifuffered
allegedly resulted from the erroneous security level classification. Plagsteks monetary
damages, a declaratory judgment, and injunctive relief.

C. Analysis

Applying the standard of review set forth above to the complaint, plaintiff's comhga
deficient for the following reasons.

The complaint is seventeen pages, shsglaced, and handwritten. It does not comply with
Rule 8(a) of the Federal Rules of Civil Procedure that requires a complaimtéonc‘a short and
plain statement” of the claim.

Thenamed defendant, the IDOC, is not a suable entity. The IDOC is an agency at¢he St
of Indiana.The State of Indianaannot be sued in federal coas states are generally immune
from suit under the Eleventh Amendmenincludingclaims for monetary relief for payments
already made, declaratory relief, and injunctive releftne v. State of Wis. DapOf Rev, 137
F.3d 484, 487-88 (7th Cir. 1998).

None of the incidents plaintiff complains about state a claim upon which calrebe
granted. Almost none of the incidents contains the name of an actor. Instead, the conduct is
attributed to the IDOC, staff, or nobody (for instance, plaintiff compldiasa new cell he was
placed in was not cleaned after its last occupant left, but the failure to have it ¢telaoigolamed

on any person. When a person is named, however, the conduct ascribed to them does not state a



claim viable in a 42).S.C. 81983action (for example, Dr. Howard promised him copies of certain
records but never followed through; Todd in the Classification Office did not respplailrtiff's
message about a classification error; Officer Shaw did not let plaintiff thee tlaw libary on a
certain day).

There are approximately fifty incidents described, occurring at threeatitféacilities,
involving a host of unnamed and named persons. Several of the incidents are sometgtat rela
but still do not state claims for relief. Fostance, some of plaintiff's incidents concern his belief
that IDOC staff mishandled his grievances or failed to appropriately respohdno These
incidents are not viable Section 1983 claifffgison grievance procedures are not mandated by
the FirstAmendment and do not by their very existence create indepestected by the Due
Process @use and so the alleged mishandling of [a plaintiff's] grievances by persons who
otherwise did not cause or participate in the underlying conduct states n6 Claiens v. Hinsley,
635 F.3d 950, 953 (7th Cir. 2011).

And the genesis of plaintiff's claims, that IDOC falsified his presentemgestigation
report to cause a higher security classification, is itself not a viabsittgional claim. Other than
whena “supermax” type prison facility is at issuleetConstitution does not give rise to a liberty
interest in avoiding transfer to more adverse conditions of confinelvdkinson v. Austin545
U.S. 209, 22922 (2005) (citingMeachum v. Fano427 U.S. 215225 (976) (no liberty interest
arising from Due Process Clause itself in transfer fromttmwiaximumsecurity prison because
“[c]onfinement in any of the State’s institutions is within the normal limitsange of custody
which the conviction has authped the State to imposey).

Even if plaintiff's allegations did state claims, or some of them did, the complairid

nevertheleswiolate the joinder of claims limitatioproscribed inthe Federal Rules of Civil



Procedure. “Unrelated claims againsfetiént defendnts belong in different suits . .”.George

v. Smith 507 F.3d 605, 607 (7th Cir. 2007). Rule 20 of the Federal Rules of Civil Procedure allows
joinder of multiple defendants only when 1) the allegations against them involve nige sa
trans&tion or occurrence and, 2) common questions of fact and ilharise as to all defendants.
Georgeinstructs that such buckshot complaints be rejected. 507 F.3d at 607.

For these reasonglaintiff’s complaint is dismissed for failure to state claim updnich
relief can be granted. 28 U.S.C. § 1915A.

[ll. Opportunity to Show Cause

Although the Court has dismissed the complaint because it does not comply witl8 Rules
and20 of the Federal Rules of Civil Procedure, it is important to note that thé l2sualso been
unable to discern a viable claim in the complaint. With this in mind, the Court will nelessh
permit plaintiff an opportunity to rplead and file an amended complaint, guided by certain
principles.

If plaintiff can identify more thamne incident and name individuals and state a viable
constitutional claim for each incident, these different incidents generalst be brought in
separate actions. Plaintiff should pay particular attentidretb R. Civ. P18(a) which provides
that “[a] party asserting a claim to relief as an original claim, counterclaim-ciass or third
party claim, may join, either as independent or as alternate claims, as miasy lelgal, equitable,
or maritime, as the party has against an opposing pdrws multiple claims against a single
party are fine, but Claim A against Defendant 1 should not be joined with unrelaied &
against Defendant 2. “Unrelated claims against different defendants beloffgrendisuits. . . .”

George v. Smithb07 F.3d 605, 607 (7th Cir. 2007).



Joinder ofmultiple defendants into one action is proper only if there is asserted against
them jointly, severally, or in the alternative, any right to relief in respect afising out of the
same transaction, occurrenceseries of transactions or occurrences and if any question of law
or fact common to all defendants will arise in the action. Fed. R. Civ. P. 20(a). Inlshadutts
do not allow an inmate to treat a single federal complaint as a sort of genefajisvances.

Plaintiff is cautioned that any amended complaint he elects to file will be subject to the
screening requirements of 2BS.C. 81915A. A complaint that fails to state a claim upon which
relief can be granted will be dismissed, and will subject plaintiff to the poma of the “three
strike” rule. If plaintiff accumulates three or more civil actions that are Weite he is a prisoner
and that are dismissed for (a) failure to state a claim upon which relief caanbedgr(b)peing
frivolous, or (c) being malicious, he will thereafter be barred from bringing aey sxitin forma
pauperisunless he is in imminent danger of serious physical injury. 28 U.S.C. § 1915(Q).

To summarize, if plaintiff elects to file an amended complaint or complaintssepahate

amended complaint shall be guided by these concepts:

1. The amended complaint shall be a single document, in which all
claims against all intended defendantsaa®erted.
2. If plaintiff asserts claims against more than one defendant in an

amended complaint, it must be evident that the defendants he names participated in
the same transaction or series of transactions or that a question of fact isrcomm
to all defendantsGeorge 507 F.3d at 607.

3. The form of the amended complaint shall comply with the
requirements of Rule 8(a)(2) of the Federal Rules of Civil Procedure #)at: (
pleadings containd short and plain statement of the claimshowing that the
pleacer is entitled to relief. . .”; (c) the amended complaint is to identify what legal
injury plaintiff claims to have suffered and what persons are responsibladior e
such legal injury; and (d) the amended complaint shall contain a clear statement of
the elief which is sought.

4, When the amended complaint is filed, it shall be subject to the
screening required by 28 U.S.C. 1915A. After this step has been completed, the
court will issue whatever further order is warranted.



Plaintiff may have througlseptember 29, 2017in which to either file an amended
complaint, or to otherwise show cause why this entire action should not be dismisséailure
to either show cause why this action should not be dismissed or to file an amenyg#dint or
complants that comply with Fed. R. Civ. B(@), 18, and 20 will result in the dismissal of this
action without further notice.

V. CONCLUSION

Plaintiff's motion for leave to procedd forma pauperisdkt. [9], isgranted. For the
reasons stated above, ttaplaintis dismissed without prejudice for failure to state a claim
and Plaintiff has until September 29, 2017 to file an amended complaint or otherwise show cause
why the action should not be dismissed with prejudice. Because there is no pendingkfosuit
the Court plaintiffs motion to subpoena, dkt. [8], denied The motion for a preliminary
injunction and a temporary restraining order, dkt. [10], is désoed

IT 1S SO ORDERED.

Date:9/1/2017 OX"“# lDauuM

TANYA WALTON PRATT, JUDGE
United States District Court
Distribution: Southern District of Indiana

Lance Howard

250494

New Castle Correctional Faciliinmate Mail/Parcels
1000 Van Nuys Road

New Castle, IN 47362



