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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

INDIANA STATE CONFERENCE OF THE
NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE
(NAACP), and LEAGUE OF WOMEN
VOTERS OF INDIANA,

Plaintiffs,

)
)
)
)
)
)
)
)
V. )  CaseNo. 1:17¢v-02897TWP-MPB
)
CONNIE LAWSON in her official capacity as )
Secretary of State of Indianh,BRADLEY )
KING, in his official capacity a€o-Director of )
the Indiana Election Division, andANGELA )
NUSSMEYER in her official capacity as Go )
Director of the Indiana Election Division, )

)

)

Defendants.

ENTRY DENYING DEFENDANT S MOTION FOR STAY
OF COURT PROCEEDINGS AND DISCOVERY

This matter is before the Court on Defendants Connie LawsénBradley Kings, and
Angela Nussmeyer’'s (collectively the “Defendants”) Motion for Stay Dbétrict Court
Proceedings and Discovel(filing No. 72, while the case is on interlocutory appeal to the United
States Court of Appeals, Seventh Circlibr the reasons stated below the Cdartiesthe motion
to stay.

l. BACKGROUND

The Indiana State Conference of the National Association for the AdvancemebiedC
People (NAACP and the League of Women Voters ofliana(collectively, the “Plaintiffs”filed
this lawsuit onAugust 23, 2017, seeking declaratory and injunctive relief, requesting the Court

declare that Indiana Code §7338.2-5(d){e) violates the National Voter Registration Act
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(“NVRA”) and enjoiningIndiana from implementing and enforcing the amended statuteq(
No. 1). Indiana Senate Enrolled Act 442 (2017) (“SEA 442"), codified at Indiana Codé § 3
38.2-5(d){e), amends Indiana’soter registration laws. The NVRA established procedural
safeguards to protect eligible voters against disenfranchisevitbotit noticeand to direct states
to maintain accurate voter registration rolls. The NVRA places specific requisearetite stais

to ensure that these goase met. The Plaintiffs argued that SEA 442 violates the NVRA by
circumventing its procedural safeguardbe noticeandwaiting period requirement, as well as
the requirement that a state’s list maintenance system be urdfatmondiscriminatory. After
this lawsuit was initiated, the Indiana General Assembly enacted House EnrollE26B¢tHEA
1253"), which went into effect on March 15, 2018. HEA 1253 added “confidence factors” to
Indiana Code §-3-38.25(d), thereby codifying the Election Division’s policy of providing to the
county officials only those registrations that meet certain match criteria.

This Court found a likelihood of success tre Plaintiffs’ argument that Indiana’s
participation in the Interstate VotRegistration Crosscheck Program (“Crosscheck”), as codified
in Ind. Code § 37-38.25(d), as a method for identifying voters who may have become ineligible
to vote in Indiana because of a change in residence, would disenfranchise certaiwitlubets
natice. On June 8, 201%wursuant to Federal Rule of Civil Procedure 65(d), the Court issued a
preliminary injunction prohibiting the Defendants from taking any actions to impleatehid42
until this case has been finally resolveg@iling No. 63) A similar ruling was issued in related
caseCommonCauselndiana v. Lawson et. al 1:17%cv-3936-TWP-MPB. On July 9, 2018
Defendants filed &lotice ofAppeal to the United States Court of Appeals for the Seventh Circuit
from the Judgment entered in this action on Rji18. (Filing No. 63) Defendants seek a stay

of all district court proceedings, including discovery.
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II. LEGAL STANDARD

“[T]he power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time andfeffitself, for
counsel, and for litigants.Landis v. North American Cd299 U.S. 248, 254 (1936). An appeal
taken from an interlocutory decision does not prevent the district courfifrisimng its work and
rendering a final decisionThis is so for appeals concerning preliminary injunctidvisconsin
Mut. Ins. Co. v. Uited States441 F.3d 502, 504 (7th Cir. 2006).

In considering a stay request, the Court should consiigmhether a stay will unduly
prejudice or tactically disadvantage the #imoaving party, (ii)) whether a stay will simplify the
issues in question dnstreamline the trial, and (iii) whether a stay will reduce the burden of
litigation on the parties and on the courPfizer Inc. v. Apotex In6&40 F. Supp. 2d 1006, 1007
(N.D. lll. 2009). Moreover, “[c]ourts disfavor stays of discovery ‘because they bring iesolut
of the dispute to a standstillRed Barn Motors, Inc. v. Cox Enterprises, Jido. 1:14CV-01589,
2016 WL 1731328, at *3 (S.D. Ind. May 2, 20X§uotingNew England Carpenters Health &
Welfare Fund v. Abbott LapBlo. 12 C 1662, 201%/L 690613, at *2 (N.D. lll. Feb. 20, 2013).

. DISCUSSION

Defendants request that discovery be stayed while the case is on appeal to ile Seve
Circuit asserting thattt undertakediscovery during that time would be a waste of time for the

parties and, in all likelihood, for the Court as welfFiling No. 72 at 1) Defendants contend that

since thestate is not presently undertaking any Crosscheck activity, either because of théanjunc
or because Crosscheck is not accepting submission ofRfaitatjffs’ discovery efforts would be
“mining for stale, irrelevant informatiofjthat] would needlessly disrupt and burden the Election

Division while the Division prepares for the midterm dlmes.” (Filing No. 72 at 34))
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Defendants also contend a stay will simplify the issues in question and steetiralcase in that
the Seventh Circuit will determine whethhbe Plaintiffs havestanding to proceed and whether a
likelihood of success on the merits exist&nally, they argue a stay will reduce the burden of
litigation on the parties and tl@urt becauséhe Plaintiffs’discovery “would be about the way
Crosscheckworked under a statute that is not at issue in the cakk.’at 5. In particular,
Defendants argue thattlie Plaintiffs seek discovery about the way things worked under SEA 442
(as amended by HEA253), that discovery request would not be relevant and would result in
discovery disputes which would require the courts assistance

The Plaintiffs oppose a stay and argtiiat initiating discovery now is critical to ensuring
a timely resolution oftheir claims. Plaintiffs contendit is imperative thattherr claims be
adjudicated prior to the 202@esidentiaklection. Pursuant to federal election law, all systematic
removals from th voter rolls must be completed 90 days prior to an electioorder to resolve
the parties’ dispute regarding whethas proper to remove voters from registration rolls pursuant
to SEA 442 before the May 2020imary election, this case must reach resolution by February

2020. FEiling No. 73 at 2 The Plaintiffs explainthattheyintend to seek discovery on: (1) the

reliability of Crosscheck and its underlying data; (2) Defendants’ past and preaetitgs and
communications relating to thgrovision of notice to voters; (3) Defendants’ past present
practices and communicationsncerning the use of Crosscheck data; and (4) Defendants’ past
and present practices aoommunications concerning the analysis or auditing of Crosscheck data
and any related resultdd. at 4. They assert that thewill be unduly prejudiced and tactically
disadvantaged if discovery is delayed.

ThePlaintiffs argue a stay will not simplify the issues or streamline the trial betterse

is substantial nowuplicative discovery thatould be taken while Defendants’mgal is pending
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including, but not limited to, discoverggarding Defendantselevantprior policies, procedures
and practicesgndthere is no reason the parties could not work together to ensuredisicoeery
is tailored to new, neduplicative matgal. 1d. at 10. The Plaintiffs contenda stay would only
exacerbatehe burdens of litigation on the parties and this Cous. explained above, a stay
would force all parties tpursue this case, peappeal, at impossible speed and require the partie
and the Court tdedicate extraordinary resources to meet associated deadiéines.

In its Reply brief, Defendants’ refutaintiffs’ timeline and their need to have this case
resolved before the 2020 electioDefendants argue that the “invented angkexplained

importance of 2020... remains unclear’(Filing No. 75 at ¥, and thePlaintiffswill not be unduly

prejudiced or tactially disadvantaged by a stay.

A party has no right to stay, and the party seeking a stay bears the burden of proving that
the Court should exercise its discretion in staying the chs#. State Police Pension Trust v.
Chrysler LLG 556 U.S. 960, 961 (2009). Defendants have not carried this burden.

Regardéss of the outcome of Defendants’ interlocutory appeal, significant discovery i
this case is unavoidablePlaintiffs’ desire to have this case resolved by the November 2020
election is not unreasonable, given thassertiorthat a determination of whether the state’s list
maintenance and compliance with the NVRA is important for Indiana voters. Therohstd
by Plaintiffs are not insubstantial concerns and they are more than sufficient to counter
Defendantsarguments about the hardship it would encounter if not allowed to continue litigating
this action.

The Court also finds that a stay is not likely to simplify this c&fendantsappeal is of
a preliminary ruling, so even if the Court of Appeals were to reverse granting of thmeimpae}i

injunction, that ruling would be unlikely to narrow the case or change the scope of discovery
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required to resolve the cas&he Seventh Circuit will not be makingfiaal determinatioras to
any of the issues presented, including standBgGlazier’s Disributors of Ohio, LLC vGreat
Lakes Brewing Co.No. 2:16¢v-861, 2016 WL 10637077 at *2 (S.D. Ohio, Dec. 142016)
(denying a stay of proceedings pending an interlocutory appeal of a preliminary injunction
reasoningthat the court of appeals would “not make a final determination” on appeal from a
preliminary injunction).
As to the final argument, while the Court appreciates Deferidatgsest in reducing the
burden of this litigation on the Court, the interests of efficiency and ecomohtigation are, in
the Court’s view, best served by moving cases aldigs Court has the duty to “secure the just,
speedy, and inexpensive determination of every action and proceesked,2d. R. Civ. P. 1.
Defendants have not made a compelling case that gtthacoase would serve that purpose.
Accordingly, the Court will not stay the proceeding while Defendamtsrlocutory appeal
is pending. The parties should conferand if necessary consult with the Magistrate Judge
regarding conducting discovery in suglvay as to maximize efficienand avoiding duplicative
discovery. District courts have “extremely broad discretion in controlling discovedpiies v.
City of Elkhart, Ind, 737 F.3d 1107, 1115 (7th Cir. 2013)he court may, “for good cause,” limit
the scope of discovery to “protect a party from ... undue burden or expefRed.”R. Civ. P.
26(c)(1);see also Friends of the Parks v. Chi. Park Disb. 14cv-9096, 2015 WL 4111312t
*1 (N.D. Ill. Jul. 6, 2015).

V. CONCLUSION

For the foregoing reasons, the CADENIES the Defendantsviotion for Stayof District
Court Proceedings and Discoveryilihg No. 72, while thecase is olinterlocutoryappealbf the

preliminary injunction order, psently beforeheUnited States Court of Appeals, Seventh Citcuit
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SO ORDERED.

Date: 105/2018 Q&A«# OMQA&

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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