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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ALAN KREILEIN,
Plaintiff,
V. No. 1:17ev-03357JPHMPB

GWENDOLYN HORTH,et al.

N N N N N N N N N

Defendants.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT AND DIRECTING
ENTRY OF FINAL JUDGMENT

Plaintiff Alan Kreilein is an inmate at the Correctional Industrial Facility. He brings th
lawsuitpursuant to 42 U.S.C. 8§ 1983 alleging that the defendants, the Commissioner of the Indiana
Department of Caection and Indiana Parole Board members, have violated his due process rights
by labeling him an offender against childréthe also asserts that this action violates his rights
under the Ex Post Facto Clause of the Indiana Constittttmndefendants nved for summary
judgment, Mr. Kreilein has responded, and the defendants have replied. For the follasongre
the motion for summary judgment, dkt. [95]GRANTED.

[. Summary Judgment Standard

Summary judgment should be granted “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter dféawR. Civ. P.

56(a). “Material facts are those that might affect the outcome of the suit underablepl
substantive law.Dawson v. Brwn,803 F.3d 829, 833 (7th Cir. 2015) (internal quotation omitted).
“A genuine dispute as to any material fact exists ‘if the evidence is such tregomable jury
could return a verdict for the nonmoving partyDaugherty v. Page906 F.3d 606, 6690 (7th

Cir. 2018) (quotingAnderson v. Liberty Lobby, Inely7 U.S. 242, 248 (1986)). The Court views
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the facts in the light most favorable to the fmoaving party and all reasonable inferences are
drawn in the noimovant’s favorBarbera v. Pearson Education, In6Q6 F.3d 621, 628 (7th Cir.
2018).

Il. Undisputed Facts

On September 17, 2008 r. Kreilein pleadkd guilty to Criminal Deviate Conduct as a
Class Afelony in Cause No. 82D02405+B-416 and was sentenced to thiygars to be served
within the IDOC. Dkt. 951, 1 45; Dkt. 952, p. 26, 9598. He was not informed he would be
classified as a “sexually violent predator” (“SVR®i)an offender against childréeforeentering
this plea agreemenbkt. 35, { 3His conviction for CriminalDeviate Conduct was a result of a
crime committedagainst a 3fyearold woman. Dkt. 98, p. 83. On January 8, 2018r. Kreilein
signed a Notice of Intent to Provide Information to Sex\dindent Offender Registry and Right
to Appeal indicating that heas required to registais a Sex Offender, an SVP, and an offender
against children based on his offense@oiminal Deviate ConducDkt. 954. He was released
onto mandatory parole on June 1, 2015. Dkt. 95-2, p. 61.

On January 11, 20164r. Kreilein was charged with three violations of his pardl@e-8
(Possession of Obscene Material;,11D(Unapproved Computer or Electronic DeVitsage), and
10-12 (Possess or use of Alcohol or lllegal Controlled Substance). DRt. [ 257—-68.He signed
a written waiver of his right to a preliminary hearing ancgelguilty to allthree of his violations
of parole on January 12, 2018kt. 951, 1 8 dkt. 952, p. 72.Hereceived and signed his Notice
of Parole Violation hearing on March 2, 20D&kt. 952, p. 57 He again pladedguilty to all three
parole violations at his final parole hearing on Ma2¢cl2016. Dkt. 951, § 10;dkt. 952, p. 54.
The Indiana Parole Board asseskad the remainder of his sentence to be servatiarindiana

Department of Correction. Dkt. 95-1 4-5.



Defendant Horth is the Chair of the Indiana Parole Bo@eddkt. 952, p. 1, 37, 56.
Defendant Carter is the Commissioner of the IDCB2e IDOC, Comnissioner’s Office,
https://www.in.gov/idoc/2347.htm (detailing that the current commissioner is Rob€drter,

Jr.).
[11. Discussion

Mr. Kreilein claims that his due process rights were violatedn he waslesignated azn
SVP under Indiana lavbecaus he was not assessed by a psychologistformed of hisSVP
designation during his criminal proceedihte alsocontends that he should not be classified as an
offender against children under Indiana lbecause he did not commit a crime against a .child
The relevant sections of Indiana’s criminal code that designated Mr. Krekean SVP and
classified him as an offender against children are Ind. Code Se8he8& 1-7.5 and 382-4-11.
Section35-38-17.5(a) defines a “sexually violent predator” as “a peratio suffers from a
mental abnormality or personality disorder that makes the individual likegpeatedly commit
a sex offense[.]” Section ) states: “(b) A person who: (1) beingl@ast eighteen (18) years of
age, commits anffense described in: . . . (B) IC -3&2-4-2 (before its repeal) . . . is a sexually
violent predator.”Section $-42-4-11a)(1) provides that a person who has been “found to be a
sexually violent predator” is an “offender against children.”

The defendants seek summary judgment on Mr. Kreilein’s claims arguing that his due
process rights were not violated. The defendants also assert that the Court shouldciset exe
supplemental jurisdiction over his state lelaim.

A. Due Process



The defendants argue that Mr. Kreilein’s procedural and substantive due prgbéss ri
were not violated when heasnotified that he will be labeled as an SVP and an offender against
children.

1. Procedural Due Process

Mr. Kreilein’s due process rights arise from the Fourteenth Amendment of the United
States Constitutiowhich prohibits states from “depriv[ing] any person of life, liberty, or property,
without due process of law.” U.S. Const. amend. XIV, 8The'fundamental requirement of due
process is the opportunity to be heard ‘at a meaningful time and in a meaningful manner.”
Mathews v. Eldridge424 U.S. 319, 333 (1976) (quotidgmstrong v. Manza80 U.S. 545, 552
(1965)). ‘A procedural due process claim requires the plaintiff to show (1) that he wagedepri
of a protected liberty or property interest, and (2) that he did not receive thegptioaewas due
to justify the deprivation of that interéstArmato v. Grounds766 F.3d 713, 7222 (7th Cit
2014) €iting McKinney v. George/26 F.2d 1183, 1189 (7th Cir. 1984)).

While the defendants agree that Mr. Kreilags a protected liberty interest in not being
labeled erroneously as an S\dee Schepers vCommissioner691 F.3d 909 (7th Cir. 2012)
(holding that mistakes in the sex offender registry “implicate a liberty interest protegtéu b
DueProcess Clausg'they contenthatMr. Kreilein was afforded adequate procdssdetermine
whether Mr. Kreilein was provided with adequate process, the Qout balance three factors:
‘[flirst, the private interest that will be affected by the official action; sdcthe risk of an
erroneous deprivation of such interest through the procedures used, and the probable nglue, if a

of additional or substitute procedural safeguards; and finally, the Goversnmgatest, including

the function involved and the fiscal and administrative burdens that the additional or substitut



procedural requirement would entdilSchepers691 F.3d at 915 (quotingathews v. Eldridge,
424 U.S. 319, 335 (1976)).

The SupremeCourt has held that lere theregistration requirement is based direaity
the offender’s convictionhe receives adequatgue processhrough his criminal proceedings.
Connecticut Dept. of Pub. Safety v. D688 U.S. 1, 7 (2003Mr. Kreilein was convicted of
criminal deviate conduct, which is a crime that qualifies for the SVP désignander operation
of law. He received due process during his criminal proceedings and could have appealed his
conviction or sought postonviction relief! Thus, no process beyond his convictioneiguired.
Indiana Code § 388-1-7.5 defines an SVP as ‘person who suffers from a mental abnormality
or personality disorder that makes the individual likely to repeatedly comrait affense (as
definedin IC 11-8-8-5.9. The statute goes on to inclutie following in the definition¥(b) A
person who: (1) being at least eighteen (18) years of age, commits an offenbedasc. . . (B)
IC 3542-42 (before its repeal) . . . is a sexually violent predatodiana Code§ 35-42-42,
althoughrepealed in 2014, details a conviction for Criminal Deviad@duct the crime on which
Mr. Kreilein's designation as an SVP is bas&eelnd. Code § 3812-42 (1998).Thus, by
operation of lanMr. Kreilein was designateds an SVP.

Mr. Kreilein’s desigration as an offender against children is also by operation of law.
Indiana Code 8§ 382-4-11 defines a “offender against children” as “a person required to register

as a sex or violent offender under IC-88 who has been: (1) found to be a sexually vible

1 Mr. Kreilein appears in his filings to challenge his guilty plea and the revocation pétike, but those
claimsmust be brought in a habeas action, not this civil rights &ageMuhammad v. Clo€10 U.S. 749,
750 (2004) (per curiam) (“Challenges to the validity of any confinement or t@wylart affecting its
duration are the province of habeas corpus; regtstelief turning on circumstances of confinement may
be presented in a § 1983 action.”).



predator under IC 388-1-7.5.” Thus, under the statute, because Mr. Kreilein is an SVP, he is also
an offender against children.

Mr. Kreilein argues that, to be an SVP, an offender must be found ta perSon who
suffers from a mental abnormality or personality disorder that makes the indivikielgl tb
repeatedly commit a sex offerisas required by subsection (a) of the statutg.uBide subsection
(b), a person who commits one of the crimes described in that subsection “is a sexugtiy viol
predator! The SVP designation can be triggered either by a conviction for one of the crimes
described in Indiana Code 8§ 35-38-1-7.5(b) or by a finding wet#ion 3538-1-7.5(a). Tiere is
no requirement that the person also be found to be an SVP under subsedtidnGape § 35
38-1-7.5 Conn. Dep’t Pub. Safet$38 U.S. at 7 (due process does not entitle an offender to a
hearing to determine current or future dangerousness if such a finding is notdrdmuittee
registration statute).

Mr. Kreilein also argues that he cannot be classified as an SVP because the triiticourt
not indicate on the record that his offense was a qualifying offense, as requirechbg I@dde 8
35-38-1-7.5(d) But as explained above, a conviction for a qualifying offense under automatically
results in the SVP classificatidny operation of law.

Mr. Kreilein hal additional due process when he was mtes the“Notice of Intent to
Provide Information to Sex and Violent Offender Registry and Right to Appeal.” Di4. B5
addition, afteheviolated his parole requirements, he was given the opportunity to be heard twice
regarding these specific violatia He chose to waive the first hearinde thenpleadkd guilty to
his violations and appeared before the Indiana Parole Board for his final hearing aradjéiere
pled guilty. Dkt. 95-1, 11 8-10.

2. Substantive Due Process




The defendants also argue that to the extent Mr. Kreilein has raised a subsiasti
process challenge to his designation as an SVP and offender against childrare taytled to
summary judgmentn that claim as well.

Any infringement on Mr. Kreilein’s rights comes from tB¥P statutewhichrequires the
offender to register as an S\Vd@hdthe offendemagainst children statutevhichmakes it a crime to
live within one thousand feet of a school, youth progcemter, or public park. Ind. Code §§-3
38-1-7.5, 35-42-4-11.

The Supreme Court has explained that the due process clause prohibits the government

from infringing “fundamental’ liberty interests ... no matter what process is prdyigdess the
infringement is narrowly tailored to serve a catipg state interest Washington v. Glucksberg
521 U.S. 702, 721 (1997) (quotiReno v. Flore$07 U.S. 292, 302 (1993)s a result, there is
only a narrow category of recognized “fundamental” rights. They include:
the rights to marry, to have children, to direct the education and upbringorgesf
children, to marital privacy, to use contraception, to bodily integrity, and to
abortion[.] We have also assumed, and strongly suggested, that the Due Process
Clause protects the traditional right to us# unwanted lifesaving medical
treatment.
Brown v. City of Michigan City, Indian@62 F.3d 720, 732 (7th Cir. 200@uotingWashington
v. Glucksberg521 U.S. 702, 720-21 (1997). These fundamental rights do not include the right to
enter a libraryor live in a certain plagesee id and the designation itself does not implicate a
fundamental rightThus, the restrictions on Mr. Kreilein’s rights caused by his designation as an
SVP or offender against children are subject to ratibaals reviewSeeVasquez v. Fox»895

F.3d 515, 525 (7th Cir. 2018). Under this standard, the relevant question is whether the intrusion

on a person’s liberty is rationally related to a legitimate government intietest.



Here, protecting children from sex offenders is a legitimate governmeiatastSee Doe
v. City of Lafayette, Ind377 F.3d 757, 773 (7th Cir. 2004). In addition, creasityffer between
places children inhabit and the home of a sex offeisd@ationally related to that interest because
it may protecthildrenfrom harm.Vasquez895 F.3d at 529Vr. Kreilein therefore has not shown
that the restrictions caused by the requirement that he register as an afgndst children after
his release fnm prison violates his substantive due process rights.

B. State Law Claims

Mr. Kreilein’s ex post fact@laim isrooted in Indiana law. Becaus#i@s claim wagoined
with hisdue processlaims, the Court exercised supplemental jurisdiction gvyaursuant to 28
U.S.C. 8§ 1367. Witlihe due process claintismissed, the Court must determine whether it is
appropriate to continue to exercise supplemental jurisdiction over thelastatdaims and
concludes it is not.

When the claim over which a federal court had original jurisdiction is dismisee@ourt
has discretion whether to exercise supplemental jurisdiction reweaining statelaw claims.
Carlsbad Tech., Inc. v. HIF Bio, IncG56U.S. 635, 639 (2009kee28 U.S.C. 8L367(c) (“The
district courts may decline to exercise supplemental jurisdiction over a claim . . thfe district
court has dismissed all claims over which it has original jurisdiction . . . .”). Whetimtpahether

to exercise supplemental jurisdiction, “a federal court should consider and weigthircase,
and at every stage of the litigation, the values of judicial economy, conveniencessaand
comity.” City of Chicago v. Int'| Coll. of Surgeoys22 U.S. 156, 173 (1997) (quoti@arnegie-
Mellon Univ. v. Cohill 484 U.S. 343, 350 n.7 (1988)).

The Seventh Circuit instructs district courts, in the ordinary case, “to dismtissut

prejudice state supplemental claims whenever all federal claim&aamalismissed prior to trial.”



Groce v. Eli Lilly, 193 F.3d 496, 501 (7th Cir. 1998ge Sharp Electronics v. Metropolitan Life
Ins, 578 F.3d 505, 514 (7th Cir. 2009) (“Normally, when all federal claims are dismissed befor
trial, the district court stuld relinquish jurisdiction over pendent sté&e claims rather than
resolving them on the merits.”) (citation and quotation marks omitted). Exceptions to thal gene
rule exist “(1) when the statute of limitations has run on the pendent claim, prgdhéifiling

of a separate suit in state court; (2) substantial judicial resources headydieen committed, so
that sending the case to another court will cause a substantial duplication obeff@)tywhen it

is absolutely clear how the pendentimis.can be decidedDavis v. Cook €., 534 F.3d 650, 654
(7th Cir. 2008) (quotingNright v. Associated Ins. Co9 F.3d 1244, 1251 (7th Cir. 1994))
(internal quotation marks omitted).

None of these exceptions applies here. Rather, this appeam@tddrdinary case” where
dismissal of remaining state law claims is appropri&barp Electronics578 F.3dat 514.The
statute of limitations will not have run on Mrrédlein’s statelaw claims, as both federal and state
law toll the relevant limitatins period when claims are pending in a civil action (except in limited
circumstances not present her8ge28 U.S.C. § 1367(d); Ind. Code §-34-8-1; see also
Hemenway v. Peabody Coal Cb59 F.3d 255, 266 (7th Cir. 1998). In fact, the defendants argue
that his state law claims are not yet ripe because he has been retymeohntd he Court has not
expended significant resources on the pending-Eatelaims. The Court a@eded Mr.Kreilein’s
due processlaims onconsiderations not relevant to histelaw claimsbased on Indiana’sx
post factoclause Finally, comity favors giving Indiana courts the opportunity to deisisiees of
Indiana law

For these reasons, the Court exercises its discretion to relinquish supplgunisadtiation

overMr. Kreliein’s statelaw claims and dismisses them without prejudice



V. Conclusion
For the foregoing reasons, the defendantstion for summary judgment, dkt. [95], is
GRANTED as to Mr. Kreilein’'s due process claimsTheCourt relinquiskes supplemental
jurisdiction over the remaining stal@w claims.
Final judgment consistent with this enamd the screening order of January218 (dkt.
26) shall now issue. MKreilein’s federal due procestaims aredismissed with preudice, and
his ex post fact@laimsbased on Indiana state law diemissed without prejudice.

SO ORDERED.

Date: 3/12/2020
Narmw  Patrachk Handove

James Patrick Hanlon

United States District Judge
Southern District of Indiana

Distribution:

ALAN KREILEIN

871626

PENDLETON- CORRECTIONAL INDUSTRIAL FACILITY
CORRECTIONAL INDUSTRIAL FACILITY

Inmate Mail/Parcels

5124West Reformatory Road

PENDLETON, IN 46064

All Electronically Registered Counsel

10



