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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

LANCE PERKINS, )
Plaintiff, g

V. g No. 1:17ev-03507JMSDLP
DAVID JORDAN, g
DAN GORDON, )
Defendants. g

ORDER GRANTING MOTION FOR SUMMARY
JUDGMENT AND ORDER TO SHOW CAUSE

This matter is before the Court on Defendant Dan Gordon’s motion for summary judgment
For the reasons set forth below, the motion must be granted, and all claimst MyaGordon
must be dismissed.

I. Summary Judgment Standard

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of lansee Fed. R. Civ. P. 56(a)Vhether gparty asserts that a fact is undisputed or
genuinely disputed, the party must support the asserted fact by citing talpanparts of the
record, including depositions, documents, or affidavits. Fed. R. Civ. P. 56(c)(1)(A).

On summary judgment, a panyust show the Court what evidence it has that would
convince a trier of fact to accept its version of the evé&ekas v. Vasilades, 814 F.3d 890, 896

(7th Cir. 2016) The moving party is entitled to summary judgment if no reasonabldiridetr
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could return a verdict for the nenoving party.Nelson v. Miller, 570 F.3d 868, 875 (7th Cir.
2009).The Courtviews the record in the light most favorable to the-nmving party and draws
all reasonable inferences in that party’'s fa®iba v. Illinois Cent. R.R. Co., 884 F.3d 708, 717
(7th Cir. 2018)It cannot weigh evidence or make credibility determinations on summary judgment
because those tasks are left to thet-finder. Miller v. Gonzalez, 761 F.3d 822, 827 (7th Cir.
2014).The Cout need only consider the cited materifded. R. Civ. P. 56(c)(3), and the Sevent
Circuit Court of Appeals haspeatedly assured the district courts that they are not required to
“scour every inch of the recdrébr evidence that is potentially relevaatthe summary judgment
motion before themGrant v. Trustees of Indiana University, 870 F.3d 562, 5734 (7th Cir. 2017).
Any doubt as to the existence of a genuine issue for trial is resolved against thg pety.
Ponsetti v. GE Pension Plan, 614 F.3d 684, 691 (7th Cir. 2010).

Plaintiff Lance Perkindailed to respond to Mr. Gordas’'summary judgment motion.
Accordingly, facts alleged in the motion are deemed admitted so long as support fexisesm
in the recordSee Smith v. Lamz, 321 F.3d 680, 683 (7th Cir. 2003)F]ailure to respond by the
nonmovant as mandated by the local rules results in an admis8oas8i; v. Heinemanns, Inc.,
121 F.3d 281, 28286 (7th Cir. 1997)(affirming grant of summary judgment where the
nonmovant failed to properly offer evidence disputing the movant's version of the $eetlso
S.D. Ind. Local Rule 5@ (“A party opposing a summary judgment motion must . . . file and serve
a response brief and any evidence . . . that the party relies on to oppose the motion. The respons
must . . . identif[y] the potentially determinative facts and factual disputeththparty contends

demonstrate a dispute of fact precluding summary judgment.”). This does nothalseimmary



judgment standard, but it ds“reducethe pool’ from which facts and inferences relative to the
motion may be drawrBmith v. Severn, 129 F.3d 419, 426 (7th Cir. 1997).
Il. Facts

Mr. Gordon has supported the following factual assertions with admissible evidedce, a
Mr. Perkins hasot rebutted them. Therefore, they are undisputed for purposes of the motion for
summary judgmentiowever,the Courtviews these undisputed faatsthe light most favorable
to Mr. Perkins as theonimoving party and draws all reasonable inferencéssifavor.See Skiba,
884 F.3dat 717.

Mr. Perkins was arrested on February 11, 2013. At the time, Mr. Perkins had $6,530 in
U.S. currency on his person. Law enforcement officers seizedantragy.After his arrest, Mr.
Perkins was detained at the Wayne County Jail and released on bond on February 7. 2013.
Perkins did not return to the Jail until April 27, 2013, when he was arrested for failing &v.appe

On the same day, law enforcement officers executed a search warrant at a residence shared
by Timothy Price and Ashley Brooke Osbor@ficers found $2,820 in U.S. currency and seized
it for purposes of forfeitureNo evidence indicated that Mr. Perkins lived at the Pdieborne
residence othat he was otherwise connected to the $2,820 found there.

The U.S. Drug Enforcement Agency (DEjtiatedadministrative forfeiture proceedings
for both the $6,530 seized from Mr. Perkins and the $2,820 seized from theOBioeme
residence. On Marc8, 2013, the DEA sent writtedotices of Seizureoncerning the $6,530 to
Mr. Perkinsat three addresses, bif certified mail Two of these addressegre takerfrom court

documents generated following Mr. Perkmgirrest. A DEA investigation identifiethe third



addressaas Mr. Perkins’s residenc&he Postl Service returned each notice, indicating that Mr.
Perkins did not reside at the address and that it did not have a forwarding address for hi

On March 8, 2013, the DEA also serilatice of Seizur@o Mr. Perkinsby certified mail
at the address @ttorneyDavid Jordan, who represented Mr. Perkins in the criminal action that
was then pendind-his notice was delivered awrdcepted.

In addition to sending Mr. Perkins writtBlotices of Seizurghe DEA posted notice online
from March 25 through April 23, 2013, at www. forfeiture.gov.

With respect to the $2,820 seized from the P@sborne residence, the DEA again posted
notice online and sent writtévotices of Seizuréo addresses associated with Mr. Paoce Ms.
Osborne. The DEA did not attempt to send written notice of this forfeiture proceedMg t
Perkins because no evidence indicated that he lived at the residence fidmntheh$2,820 was
seized or that he was otherwise connected to thegrcy.

After receiving no claims foeither sum, the DEA completed its forfeituretioé $6,530
seized from Mr. Perkinen June 10, 2013, and of the $2,820 seized from the-©sberne
residenceon July 15, 2013To date, MrPerkins has not presentad administrative tort claim to
the DEArelated to either forfeiture.

[11. Discussion

Mr. Perkins’s amended complaidbes not explicitly set forth the nature of his claims
against Mr. Gordon. However,dgttesthe Indiana Tor{ITCA) Claims Act, Ind Code § 3413-3
as a basis for relief. 2. 4 at 1. It also states that “Defendant Gordon failed to notify plaintiff his

money was being [given] to a third party. No defendant notified plaintiff his mong\beiag



taken. No service was ever perfectett” a 2. Finally, the amended complaint alleges that
“Gordon was without authority to give away plaintiffs money without his knowledy® a
consent.”ld. at 3. Mr. Perkins seeks compensation for forfeiture of both the $6,530 seized during
his arrest and the $2,820 seized from the Roisberne residence.

“[T]he pleading standards for pro se plaintiffs are considerably reldxasano v. Wal-

Mart Stores, Inc., 722 F.3d 1014, 1027 (7th Cir. 2013). This means that complaints drafted by pro
se litigants are cotrsied liberally and held to a less stringent standard than those drafted by
lawyers. Arnett v. Webster, 658 F.3d 742, 751 (7th Cir. 2011h his motion for summary
judgment, Mr. Gordon has analyzed the amended complaint under three potential causes.of act
Mr. Perkins had an opportunity to respond to the motion for summary judgment and characterize
his claims diferently, but he did not do so.

As such, the Court findthat the amended complaint could bberally construedas
asserting claims under thi@ee causes of action discussed below. And, for the reasons that follow,
the Court finds summary judgment appropriate in all three cases.

A. Federal Tort ClaimsAct

Mr. Gordon has considered the possibility that Mr. Perkins intended to seek relief agains
the United States under tkederal Tort Claims Act (FTCA) instead of through thECA. The
FTCA is a limited waiver of the United States' sovereign immunity and meadremedy for
losses of propertgaused byhe negligent acts of federal government employees acting within the
scope of their employment. 28 U.S.C. § 1346(b){he FTCA allows the United States to be

liable for negligent acts to the same extent a private individwaild be liable undethe lav of



the state in which the negligent act occur28lU.S.C. 8§ 2674Because Mr. Gordon is the only
government actor named as a defendant in the amended complaimtcandde is identified as
an agent of the federal governmant not the State of Ireha or any of its agencies, the FTCA
would be a more logical vehictban the ITCA for a claim arising from Mr. Gordon’s actions.

However, the FTCA requires an aggrieved party to pursue an administrativevitlaithe
offending agency before filing suit in federal cosde 28 U.S.C. 88 2672, 2675. It is undisputed
that Mr. Perkins has not presented an administrataien to the DEAAccordingly, to the extent
the amended complaint asserts an FTCA claim, Mr. Gordon is entitled to judgmenatisraof
law. See, e.g., Houston v. United States, 638 Fed. App’x 508, 512 (7th Cir. 2016) (nonprecedential)
(citing McNeil v. United Sates, 508 U.S. 106, 113 (1993moke Shop, LLC v. United States, 761
F.3d 779, 786788 (7th Cir. 2014)j*BecauseHouston does not dispute his failure to exhaust, the
district court correctly dismissed the claims against the government.”)
B. Bivens

Mr. Gordon correctly notes that the FTCA providesaaise ofaction onlyagainst the
United States governmennot against the individual employee whose actions gave rise to the
claim.See28 U.S.C. § 2679(b)(1T-he vehicle for tort claims against individual federal employees
is the cause of action recognizedBivens v. Sx Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971Bivens “authorizes the filing of constitutional tort suits against
federal officers in much the same way that 42 U.S.C. § 1983 authorizes such suitsssagf@inst
officers.” King v. Federal Bureau of Prisons, 415 F.3d 634, 636 (7th Ci2005).However, he

Supreme Court has recently recognized thaBivens doctrine has been applied only to permit



suits against individuals fatiolating a limited range of constitutional righ&e Ziglar v. Abassi,

137 S. Ct. 1843, 1854-1855 (2017). The Court hasvedsoedagainst applyinggivens to infer a
cause of action where a federal statute provides an alternative remedy that tetedd the
plaintiff's interest.Seeid. at 1858.

The essence of Mr. Perkins’s claiis that Mr. Gordon failed to provide proper notice of
the DEA's intent to forfeit his seized currenagd that Mr. Perkins lost that money as a result
Congresscreated a statutory vehicle for such claims in the form of 18 U.S.C. § 983(el, whic
specifically allowsa person with an interest in forfeited property to move to set aside the forfeiture
based onnsufficientnotice of the forfeiture proceedingccordingly, Mr. Perkins’s suit may not
proceed against Mr. Gordon aBiaens claim.

C. 18 U.S.C. § 983(e)

Finally, Mr. Parker'samended complaint could be construed as an action to set aside the
DEA's forfeiture of the two sums of currency through 18 U.S.C. § 98B(@xder for a forfeiture
to be set asidehe government must hataled to take reasonable steps to proviemovant
with notice of the forfeiture even though it knew (or should have kntvat)the movant had an
interest in the propertyl8 U.S.C. 8§ 983(e)(1¥Absent exceptional circumstances, written notice
of forfeiture by certified mail to the claimant's @snce satisfies due process, even if the claimant
does not receive actual notic&dbzun v. United Sates, 422 F.3d 503, 507 (7th Cir. 2005).

Additionally, a forfeiture may only be set aside if “the moving party did not know or have
reason to know of thgeizure within sufficient time to file a timely claim.” 18 U.S.QQ83(e)(2).

This Court has previously reasoned that a movant who was present during the seizure of the



forfeited property knew or had reason to know of the seizure for purposes of (P83
Johnson v. United States, No. 1:03€v-00281-LJM, 2004 WL 2538649, at *4 (Oct. 22, 2004).

Neither forfeiture contested hemeaybe set aside. As to the $6,530, the undisputed facts
show that the DEA took reasonable steps to provide Mr. Parker with notice of ghadimg
forfeiture. In addition to sending written notice by certified mail taddress identified as Mr.
Parker’s residence, the DEA sent written notice by certified mail to two adicdeesses Mr. Parker
provided to the Wayne County atsiin his criminal proceeding. As a failsafe, the DEA also sent
written notice by certified mail to the attorney who represented Mr. Parkerainctiminal
proceeding, anthat notice waslelivered andiccepted.

The undisputed evidenadso shows that Mr Parker was present when 6@ ,530was
seized Additionally, Mr. Parkemwas released from jail the day after the seizure and remained free
for nearly two months after tHeEA began its forfeiture proceeding. As such, the Court finds that
Mr. Parker knewor had reason to know of the seizumgime to present a claim to the DEA.

As to the $2,820, the DEA had no reasomelieve hat Mr. Parker had an interastthat
money The undisputed facts show timat evidence indicated that Mr. Parker residedahttuse
where the currency was found or otherwise suggested that he may be connected tertty cur

In sum, based on the undisputed facts, any 8§ 983 claim asserted in the amended complaint
fails as a matter of law.

V. Continued Jurisdiction over Claims Against Defendant Jordan
Mr. Perkins originally sought to litigate these claims in the Miami Circuit Cddirt

Gordon being sued based on his actions as a federal agemyed the action to federal court.



With summary judgment granted in Mr. Gordofésor, the Court must determine whethestill
has subject matter jurisdiction over Mr. Perkins’s remaining claims againshdeft David
Jordan.

The amended complaint asserts that Mr. Jordan failed toMdeRerkinsto the DEA’s
written Notice of Seizure and conveyed Mr. Perkins’'s consent to the forfeiture without
authorization.The amended complaint does not explicitly identify a cause of action for Mr.
Perkins’s claims against Mdordan. Howevenhis claims against Mr. Jordappear to arise fro
Indiana Law rather thatne Constitution, lag or treaties of the United Stat&ee 28 U.S.C. §
1331.

A federal court may hear a claim arising from state law when there issitjver
citizenship among the partieghat is, when the parties are citizens of different st&ms28
U.S.C. 8§ 1332. Bua district court cannot exercise diversity jurisdiction if the plaintiff shames th
same state citizenship as any one of the defendgaetklart v. FedEx Ground Package Sys. Inc.,

457 F.3d 675, 676 (7th Cir. 200@)iting Srawbridge v. Curtiss, 7 U.S. 267 (1806))And the
materials before the Court give evéngication that both Mr. Perkins and Mr. Jordan are citizens
of Indiana.

Even where diversityof citizenshipis not present, a federal court may exercise
supplemental jurisdiction to hear a state law claim in a case where the Couftalveatly have
jurisdiction over a different claingee 28 U.S.C. 8§ 1367. But where no federal claims are viable,
a court may not exercispplemental jurisdiction to entertaarstatelaw claim.See Hagans v.

Lavine, 415 U.S. 528, 5387 (1974);In re African-Am. Save Descendants Litig., 471 F.3d



754,75758 (7th Cir. 2006)Mr. Perkins’s claims against Mr. Gordon would have arisen under
federal law. But with those claims dismissed, the Court will not be able to exaupigiemental
jurisdiction over statéaw claims agaist Mr. Jordan.

V. Conclusion and Further Proceedings

Defendant Dan Gordon’s motion for summary judgment, dkt. [34},asted. All claims
against Mr. Gordon armdismissed with preudice, and theclerk isdirected to update the docket
to reflect that hesino longer a defendant in this action.

Mr. Perkins shall havéhrough July 2, 2018, to show cause whthe Court should not
remand this aain to the Miami Circuit Court on grounds that this Court lacks subject matter
jurisdiction overMr. Perkins’s clais against Defendant David Jordémdoing soMr. Perkins
shall identify the state of his citizenship for purposes of establishing idpjerssdiction.

Mr. Jordan shall havéhrough June 18, 2018, to file a declaration with the Court
identifying thestate of his citizenship for purposes of establishing diversity jurisdiction.

IT ISSO ORDERED.

Date: 6/6/2018

/Hon. Jane Mjag{m>s—Stinson, Chief Judge
"United States District Court
Southern District of Indiana
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