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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ALRIC BOLT,
Petitioner,

No. 1:17cv-03627JRSMPB

KEITH BUTTS,

N N N N N N N N N

Respondent.
ORDER DENYING PETITION FOR A WRIT OF HABEAS CORUPUS
Petitioner Alric Bolt was convicted ahreecountsof child molestingn an Indiana state
court. Mr. Bolt now seeks a writ of habeas corpus pursuant to 28 U.S.C. §A82fidcussed in
detail below, Mr. Bols claims are either procedurally defted not cognizable on federal review,
barred by 28 U.S.C. § 2254(d)r otherwise without merifherefore his petition for a writ of
habeas corpus deniedand a certificate of appealability will not issue.

l.
Background

Federal habeas reviewgures the Court td'presume that the state codsirfactual
determinations are correct unless the petitioner rebuts the presumption byndle€anaincing
evidencé. Perez-Gonzalez v. Lashbrook, 904 F.3d 557, 562 (7th Cir. 2018ge 28 U.S.C.
§2254(e)(1). On direct appeal, the Indiana Court of Appeals summarized the réets@nd
procedural history as follows:

OnJuly 24, 2007, fortyyearold Bolt insistedthat his girlfriend's elevenyea-old

daughterM.W. takea showewmith him. While in the showerBolt washedV.W.

with his hands.He touchedM.W.'s breastsandgenitalarea. Bolt alsoplaceda

finger insideof M.W.'s labia. He washed\.W.'s buttocksandinner thighs. Bolt

then toldM.W. to washhim. M.W. begarto washhis chestbut he movetherhand
to his penisandmadeherwashit. While this occurred Bolt closedhis eyesand
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tilted his headback. Bolt thensaidhewasdoneandleft the shower.Whenasked
about the incident biMother,Bolt claimedthathehad justwashedv.W.'s hair.

On September 5, 2007, the State charged Bolt with two counts of Class C felony
child molesting. On July 24, 2008, the State added a count of Class A felony child
molesting.Following a threeday jury trial which began on May 4, 2009, Bolt was
found guilty as charged. On May 28, 2009, the trial court sentenced Bolt to
concurrent terms of five years on each of the Class C felony child molesting and
thirty-five years for the Cks A felony child molesting.

Bolt v. Sate, 923 N.E.2d 32 (Ind. Ct. App. 201®olt I).

Mr. Bolt appealedo thelndiana Courbf Appeals Dkt. 132. Heclaimedthat thetrial court
erredin admitting photographs of theictim partially nude Dkt. 13-3. He also claimedthat the
prosecutocommittedmisconduct byyommentingon Mr. Bolt's right to nottestify during closing
argument.ld. The IndianaCourt of Appeals affirmedMr. Bolt's convictionsand sentenceon
February 3, 2010andthe IndianaSupremeCourtdenied transfermApril 22,2010 Dkts. 13-2;
135; 138.

On January21, 2016, the state court denied Mr. Bddt petition for postonviction relief
Dkt. 139. Mr. Bolt appealed, claimintpattrial counselvasineffectivefor (1) failing to adequately
crossexamineM.W.; (2) for failing to objectto the jury instructions;and (3) for failing to
adequately objedo RhondaHill's testimonythat M.W. told her that Mr. Bolt molestedM.W.
Dkt. 13-11. OnMarch3,2017,the IndianaCourtof Appealsissuedts decisioraffirming thePCR
court'sdenialof relief. Bolt v. Sate, 81 N.E.3d 700 (Ind. Ct. App. 201 Bdt I1).

Mr. Bolt petitionedthe Indiana Supren@ourtto assumeurisdictionover hiscase Mr. Bolt
claimedthattrial counselwasineffectivefor failing to adequatelycrossexamineM.W., thattrial

counselwasineffectivewhenhefailed to objectto thetrial courts final instructionsandfailed to

tenderan instructionthat correctlylaid out the elementsof the crime, andthattrial counselwas



ineffectivewhenhefailedto objectto hearsayestimonyfrom RhondeHill . Dkt. 1315.0n August
15, 2017the IndianaSupremeCourtdeniedtransfer Dkt. 1317.

Mr. Bolt filed the instant petition for a writ of habeas corpu®ctoberl0, 2017. Dkt. 1.
He presentslevengrounds forrelief in his habeaspetition (1) that the trial court erredin
admittingphotographghat wereunfairly prejudiciato him; (2) that theStateés closing argument,
which commentedon the uncontradictednatureof the Statés case,was an impermissible
referencdo Mr. Bolt'sfailureto testify; @) thattrial counselvasineffectivefor failing to object
to thetrial courts final instructionsthat omitted themensrea element of the charged crimes
(4) thattrial counselwasineffectivefor failing to objectto thetrial courtsfinal instructionsthat
omitted"knowingly" from the conduct element of the charged crinf®gthattrial counselvas
ineffectivefor failing to objectto the Statés useof seminude photographs dlfie victimunder
IndianaEvidenceRule608(b); (6)thattrial counselvasineffectivefor failing to objectto hearsay
testimonyby RhondaHill; (7) thattrial counselvasineffectivefor failing to objectto the States
use ofthe victinis prior consistenstatement withousatisfyingthefoundational requirements;
(8) thattrial counselwasineffectivefor failing to objectto theStates closingargument regarding
the uneontradictedhatureof the States case;(9) thattrial counselwasineffectivefor failing to
attackthe victims credibilityusing priorinconsistenstatements(10)thatappellatecounselvas
ineffectivefor failing to raise anissueregardinghetrial courts relianceon an"abuse otrust'
as amaggravatingcircumstancat sentencingand(11) thatappellatecounselwvasineffectivefor

failing to challenge the reasonableness of Bbilt's sentence



Il.
Applicable Law

A federal court may grant habeas relief only if the petitioner demonstratdsetigtin
custody in violation of the Constitution or laws . . . of the United Stat28.U.S.C. § 2254(a).
The Antiterrorism and Effective Death Penalty Act of 1998HDPA") directs how the Court
must consider petitions for habeas relief under 8§ 2284considering habeas corpus petitions
challenging state court convictions, [the C@jrteview is governed (and greatly limited) by
AEDPA." Dassey v. Dittmann, 877 F.3d 297301 (7th Cir. 2017) (en banc) (citation and quotation
marks omitted).'The standards in 28 U.S.C. § 2254(d) were designed to prevent federal habeas
retrials and to ensure that stataurt convictions are given effect to the extent possible undér law.
Id. (citation and quotation marks omitted).

A federal habeas court cannot grant relief unless the statescadjctdication of a federal
claim on the merits:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Suprerhe Co

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. 8§ 254(d).

"The decision federal courts look to is the last reasonedcstatedecision to decide the
merits of the case, even if the sta®ipreme court then denied discretionary revi®assey, 877
F.3d at 302'Deciding whether a state casrtecisioniinvolved'an unreasonable application of
federal law orwas based dran unreasonable determination of fact requires the federal habeas

court to train its attention on the particular reasehseth legal and factuatwhy state courts



rejected a state prisorgeffederal claims, and to give appropriate deference to that decision].]
Wilson v. Sdllers, 138 S. Ct. 1188, 11992 (2018) (citation and quotation marks omittédhis

is a straightforward inquiry when the last state court to decide anprséederal claim explains

its decision on the merits in a reasoned opitiitoh."In that case, a federal habeas court simply
reviews the specific reasons given by the state court and defers to those redsensaie
reasonablé.ld.

"For purposes of § 2254(d)(1), an unreasonable application of federal law is diffenent f
an incorrect application of federal [awdarrington v. Richter, 562 U.S. 86, 101 (2011)A state
courts determination that a claim lacks merit precludes federal habeasaodtiafsas fairminded
jurists could disagree on the correctness of the state'saedisiort. 1d. "If this standard is
difficult to meet, that is because it was meant t6 lgb.at 102."The issue is not whether federal
judges agree with the state court decision or even whether the state court deasstomract. The
issue is whether the decision was unreasonably wrong under an objective stdbaisey, 877
F.3d at 302'Put another way, [the Court] ask[s] whether the state court detissrso laking
in justification that there was an error well understood and comprehended iimgetaat beyond
any possibility for fairminded disagreeméhtd. (quotingRichter, 562 U.S. at 103).The bounds
of a reasonable application depend on the nature aklbeant rule. The more general the rule,
the more leeway courts have in reaching outcomes inlbgyasase determinatioisSchmidt v.

Foster, 911 F.3d 469, 477 (7th Cir. 2018) (en banc) (citation and quotation marks omitted).



Il.
Discussion

Mr. Bolt raises eleven grounds for relief in his habeas petitRaspondent argues that
several of the grounds are procedurally defaulted, one is not cognizable in & hederas
proceeding, and the others lack mefilie Court begins with the questionpgbcedural default,
before turning to the merits of the remaining claims.

A. Procedural Default of Grounds 5, 7, 8, 10, and 11

Respondent argues that Mr. Bolt procedurally defaulted Grounds 5, 7, 8, 10, and 11 by not
presenting them to the Indiana Supremer€m a petition to transfer. Grounds 5, 7, and 8 argue
that Mr. Bolts trial counsel provided ineffective assistance by failing to object to the inttmduct
of seminude photographs of the victim taken by Mr. Bolt; by not objecting to the introdudtion o
the victims prior consistent statement; and by not objecting to thesStatmment during closing
argument regarding Mr. B&tfailure to testifyGrounds 10 and 11 argue that Mr. Boéppellate
counsel provided ineffective assistance in two respect

"To protect the primary role of state courts in remedying alleged constitutiona error
state criminal proceedings, federal courts will not review a habeas petitess time prisoner has
fairly presented his claims throughout at least one complete round eftastateeview, whether
on direct appeal of his conviction or in pasinviction proceedingsJohnson v. Foster, 786 F.3d
501, 504 (7th Cir. 2015) (citation and quotation marks omitseg)28 U.S.C. § 2254(b)(1)(A).

"Fair presentment requires . . . the petitioner [to] raise the issue at eaaleantével in the state

1 Mr. Bolt and Respondent number Mr. Bslgrounds for relief differently, with Respondent
treating two of Mr. Bols grounds differently. The Court uses Bolt's numbering system when
addressing his grounds for relief.
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court system, including levels at which review is discretionary rather thadataoay, such as the
Indiana Supreme Coutking v. Pfister, 834 F.3d 808, 815 (7th Cir. 2016) (citation and quotation
marks omitted)'A habeas petitioner who has exhausted his state court remedies without properly
asserting his federal claim at each level of state court review has procedueallyedithat clairi.
Id. (citation and quotation marks omitted).

Mr. Bolt filed petitions to transfer to the Indiana Supreme Court followiaglinect appeal
and postconviction appeal. Respondent is correct that none of the above claims were raised in
either of those petitions. In his petition to transfer following direct appealBdit did not raise
any ineffectiveassistanc®f-counsel claimsSee Dkt. 13-6. In his petition to transfer following
posteonviction appeal, Mr. Bolt raised the followingek ineffectiveassistancef-trial-counsel
claims: trial counsel failed to adequately cregamine the victim; trial counsel failed to object to
the final instructions and tender an instruction that set forth all elements oirtlee and trial
counselfailed to object to hearsay evidence offered by the vist@umnt. See Dkt. 13-15. He did
not raise any ineffectivassistancef-appellate counsel claims in either petition to transfer. In
sum, Mr. Bolt did not raise Grounds 5, 7, 8, 10, or 11 in a petition to transfer holiiea Supreme
Court, and thus he has procedurally defaulted these claKing, 834 F.3d at 815.

"A federal court may excuse a procedural default if the habeas petitioner estabhshes t
(1) there was good cause for the defaoll consequent prejudice, or (2) a fundamental miscarriage
of justice would result if the defaulted claim is not heatdiohnson, 786 F.3d at 505ee Thomas
v. Williams, 822 F.3d 378, 386 (7th Cir. 2016). Mr. Bolt attempts to excuse his procedurdt defa

by arguing that although Grounds 5, 7, and 8 were raised in thequoattion court, his post



conviction appellate counsel, without consulting him, failed to raise them on affeeak.g.,
Dkt. 27 at 9 The Supreme Court has held thaeffectiveassistance of posbnviction appellate
counselis not a basis to overcome procedural def&ett.Coleman v. Thompson, 501U.S.722,
752-54(1991) (ineffective assistance of pesbnviction counsel cannot be cause to excuse a
default);Martinezv. Ryan, 566 U.S. 1, 16 (2012) (creating an excepta@oleman for ineffective
assistance of counsel on initial pgsinviction review but noting thaft]he rule ofColeman
governs . . . appeals from initildview collateral proceedint)s Accordingly, Grounds 5, 7, 8, 10,
and 11 are procedurally defaulted and cannot form the basis for habeas relief.
B. Ground 1: Admission of Photographs

Mr. Bolt argues in Ground 1 that the state trial court misapplied the Indiana Rules of
Evidence by admittinggeminude photographs of the victim taken by Mr. Bolt. Simply put,
Mr. Bolt asks this Court to conclude that the state court misapplied the Iilitesof Evidence.

Respondent is correct that this claim is not cognizable in a federal habeas prockeding.
writ of habeas corpus may only issu@ ipetitioneris "in custody in violation of the Constitution
or laws or treaties of the United State&3 U.S.C. §2254(a) Therefore,'[e]rrors of state law in
and of themselves are not cognizable on habeas révemold v. Dittman, 901 F.3d 830, 835 n.3
(7th Cir. 2018);accord Samuel v. Frank, 525 F.3d 566, 574 (7th Cir. 2008). Because Ground 1

seeks habeas relief based on an error of state law, it cannot form the basieririfabeas relief.

2 Mr. Bolt does not attempt to overcome his procedural default as to Grounds 10 andeatl, Inst

he "waive[s] those claim$.Dkt. 26 at 2. Whether because Mr. Bolt abandoned those claims or

because they are procedural defaulted, he is not entitled to habeas relief on Grounds 10 and 11.
8



C. Ground 2: Impermissible Comments on Defendans Silence

Mr. Bolt argues in Ground 2 that his Fifth Amendment rights were violated because the
prosecutor impermissibly commented during closing argument on Mrs Bailure to testify in
his defense. The Fifth Amendment, made applicable to thes®tathe Fourteen Amendment,
prohibits ‘tomment by the prosecution on the acclsssitencé. Griffin v. California, 380 U.S.
609, 614 (1965).

At issue is the following statement by the prosecutor during closing argument:

In this case, there has been no evidence whatsoever other thaBokineolested

her in this manner and form. The only other option you have been given is that the

child somehow is confusing hair washing with these touckesjust discussed.

That is not plausible and that does not make sense. The reason why ittanakeno

sense is because in order to call this child a liar, | submit to you, you have got to

come up to these jurors and say to th€nhjs is why she lied; this is her motiVe.
Trial Tr. at 463-64.

The Indiana Court of Appeals addressed this claim omiréts inBolt |. After setting
forth the above statement by the prosecutor, the Indiana Court of Appeals reasonegss foll

While these statements are poorly worded, they do not rise to the level of

fundamental error. The State appears to be addreEshgony that called into

guestion M.Ws credibility and attempted to summarize the evidence presented at

trial. Not only did the State not commit misconduct, the statements could have had

no impermissible persuasive effect on the jury.

Bolt I, 2010 WL623722, at *3

3 Because Mr. Bolt did not object to these comments at trial, the Indiana Court of feyieaed

the claim under Indiarefundamental error doctrin€he Seventh Circuitas made cledhat an
Indiana state coustresolution of a claim under Indiasdundamentaérror doctrine amounts to

an independent and adequate state procedural ground, atitetblasm is procedurally defaulted.

See Lee v. Davis, 328 F.3d 896, 900 (7th Cir. 20Q3)illis v. Aiken, 8 F.3d 556, 567 (7th Cir.
1993) ([T]he examination required to determine whether there had been fundamental error [by
the Indiana Court of Appeals] did not undermine reliance on an independent staeupab
ground of waiver; and federal habeas review was precl)détbwever,"[p]rocedural default is

9



As an initial matter, the Court disagrees with the Indiana Court of Appealshthat t
prosecutos statements could not have possibly had an impermissible impact on the jury. The
prosecutos statement thdtyou have got to come up to these jutcasd explain the viom's
motive to lie, although unclear to whom thgou" in that statement refers, could have been
interpreted by jurors as comment on Mr. Bofailure to testify. Alternatively,you" could refer
to Mr. Bolts counselor to the victinfs mother who testified in Mr. Bddt defense that he only
washed the viain's hair. Trial Tr. 437.

But to obtain relief, Mr. Boltmust have a Supreme Court case to support his claim, and
that Supreme Court decision must have clearly established the relevant prinoiplleeasme of
his direct appedl.Clark v. Lashbrook, 906 F.3d 660, 664 (7th Cir. 2018).@niffin, the Supreme
Court held that the Fifth Amendmelfbrbids either comment by the prosecution on the actaised
silence or instructions by the court that such silence is evidence of 88t.U.S. at 614. The
Seventh Circuit has readsriffin as prohibiting”only 'direct prosecutorial references to the
defendans failure to testifyGriffin did not reach the issue of whether a prosecutor may comment
on the evidence in such a way that indirectly refers to a defénddence’. Diggsv. Hulick, 236
Fed. Appx. 212, 215 (7th Cir. 2002ccord Clark, 906 F.3d at 665'Griffin was not implicated
by the facts here, because the prosesutomments, at most, indirectly referenced Céardfusal
to testify').

As explained above, the prosectgocomments at issue in this case are somewhat

ambiguous; or, as observed by the Indiana Court of Apggedsrly worded: Bolt I, 2010 WL

an affirmative defense and can be waiVétleddington v. Zatecky, 721 F.3d 456, 465 (7th Cir.
2013).And Respondent waived this defense by not raigirigpe Blackmon v. Williams, 823 F.3d
1088, 1100 (7th Cir. 2016)

10



623722, at *3. Although perhaps a direct comment on Mr.Balilure to testify, thprosecutos
comment could also benderstood-as the Indiana Court of Appeal understood thetm be a
comment on Mr. Bol counsel or his only witnésgthe victimis mother) failure to provide a
motive for the victim to lie, even though defendarntounsk suggested the victim lacked
credibility. Ultimately, the prosecutsrcomments are susceptible to different meanings. That is
what makes this case similar to, and ultimately governed by, the Seventh'ien@ht decision

in Clark.

In Clark, the petitioner raised a similar Fifth Amendment claim as the one Mr. Bolt raises
here. The Seventh Circuit considered ambiguous comments by the prosecutor duringr@dbsing
could be read as comments on the defersléaiture to testify. But it held thalhe staements at
issue were ndtonly susceptible to one meanirgthat the defendant failed to testiflark, 906
F.3d at 665. This brought the comments outside the ami@tiffin, as they were not a direct
comment on the defend&tailure to testify.ld.

Moreover, the Seventh Circuit went on to explain tfalnother contrast tGriffin. . . is
the fact that the trial court heegave the jury the correct instruction, that it must not consider [the
defendans] refusal to testify as evidence of guiltd. Because of this, the Seventh Circuit
concluded thatto the extent that any prejudice arose due to the ambiguous nature of the statement,
the clear jury instructions cured'iClark, 906 F.3d at 665The same is true here. The trial court
instructed the jury as followshat Mr. Bolt did not testify, but that he may not"lsempelled td,

"has no obligation tb,and that the jurymust not consider this fact in any wayrial Tr. at 490.

In the end, this Court must reach the same conclasidhat reached @lark, especially

given that this case is governed by AED$Aeferential standard. The Indiana Court of Appeals

11



reasonably applie@riffin in concluding that the prosecutstatements, although susceptible to
different meanings, wernot a direct comment on Mr. Bslfailure to testify. And even though
the comments were ambiguo@ark makes clear that the proper jury instructions can cure any
prejudice caused. For these reasons, Mr. Bolt is not entitled to relief @haihis

D. Grounds 3, 4, 6, 9: Ineffective Assistance of Trial Counsel

Mr. Bolt argues that trial counsel provided ineffective assistance in fouctsspbe Court
begins by setting forth the standards governmnaffectiveassistancef-counsel claims, before
addressing each allegation of deficient performance in turn. Because Grounds 8vamih,
they are addressed together.

A criminal defendant has a right under the Sixth Amendment to effective assistan
counselSee Srickland v. Washington, 466 U.S.668, 687 (1984)For a petitioner to establish that
"counsebB assistance was so defective as to require revdisahjust make two showings: (1) that
counsel rendered deficient performance that (2) piegddhe petitionend. "This inquiry into a
lawyers performance and its effects turns on the facts of the particular case, whitlemested
as of the time of counselconduct. Laux v. Zatecky, 890 F.3d 666, 6734 (7th Cir. 2018)
(citation and qutation marks omitted).As for the performance prong, because it is all too easy
to conclude that a particular act or omission of counsel was unreasonable in the haxsh light
hindsight, Strickland directs courts to adopt a strong presumption that cdansahduct falls
within the wide range of reasonable professional assistaltteat 674 (citation and quotation
marks omitted).'The prejudice prong requires the defendant or petitionshtav that there is a
reasonable probability that, but for coufsenprofessional errors, the result of the proceeding

would have been differefitLaux, 890 F.3d at 674 (quotirfgrickland, 466 U.S. at 694).
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I. Grounds 3& 4: Failing to Challenge Jury Instructions

Mr. Bolt argues that his trial counsel provided ineffective assistance of coumselhe
failed to challenge jury instructions that did not contain the mens rea element ohtaeThe
Indiana Court of Appealseld that Mr. Bols trial counsel did ngierform deficiently when he did
not object to the jury instructions because

the statutory language referenced deliberate injurious conduct and the jury would

be led to understand that Bolt must have acted with criminal intent; Final In&truct

informed tre jury that a person engages in conduadwingly'if, when he engages

in the conduct, he is aware of a high probability that he is doing so; and the jury

was instructed to consider the instructions as a whole. Additionally, the Amended

Information was rad to the jury; in each count, the State alleged that Bolt

performed his conduct knowingly.

Bolt v. Sate, 81 N.E.3d 700, *§Ind. Ct. App. 2017)Rolt 11).

The Seventh Circuit has held th#te complete failure to give any jury instruction on an
essential element of the offense charged, under circumstances indicating gy thas not
otherwise informed of the necessity of proof of the element, is a violation of duegir&aaders
v. Cotton, 398 F.3d 572, 5882 (7th Cir. 2005) (quotin€ole v. Young, 817 F.2d 412, 423 (7th
Cir.1987)).The Indiana Court of Appeaksnalysis of Mr. Bols claimtracks the Seventh Circlat
approach. The jury instructions Mr. Bolt's case taken as a wholenformed the jury of the
elements of therime. The charging information also informed the jurytiod"knowing" element
The Indiana Court of Appeals reasonably appBuckland in concluding that trial counssl
failure to object to the jurinstructions was not deficient performance. Mr.tBsInot entitled to
relief on this ground

il Ground 6: Failure to Object to Hearsay

Mr. Bolt next argues that his trial counsel provided ineffective assistamaehs failed to

13



properly objecto hearsay testimony from witness Rhonda Hill, the vist@untDuring hertrial
testimony Ms. Hill began to recount what her niece had told Tieal counsebbjectedThe State
responded that the statement wasaubhitted for the truth of the mattasserted, but to explain
why the witness called the policEial Tr. 285.Thefollowing exchange occurred:

Court: | think the State needs to adopt a minimalist approach here ieshéosay,
| called because M.W. told me that she had been molestedk thats all.

Prosecutor: That was really all she was going to say and | will makefsing...
Court: She doednneed to say who did it. She doésneed to identify the
perpetrator, only that the child had reported a molestation. And | would be happy to

admonish the jury that they may consider that only as an explanation dhevhy
witness telephoned the police if you want me to.

*k%k

Trial Counsel: If she just answers it that way and doesentify anybody, you
dont need to give thanstruction.

Trial Tr. 286-87.

Ultimately, Ms. Hill testified that'M.W. hadtold meshehadbeenmolested' Trial Tr. 287.
Later,Ms. Hill clarified thatM.W. hadnotusedthe word"molested’ Trial Tr. 296.

Although trial counsel objected to Mdill's testimony, MrBolt argueghattrial counsel
shouldnot have withdrawn the objection. Dkt. 27 at H&. points tdSeventh Circuit case law that
cautions that suclkourse of investigatioevidencé'can easily violate a core constitutional right,
[is] easily misused, and [is] usually no more than minimally rele@mirts asked to admit such
statements for supposed Rbearsay purposes must be on the alert for such misuse. A trial court
should not accept without scrutiny an offering partgpresetation that an oubf-court statement
is being introduced for a material rbrarsay purposeJonesv. Basinger, 635 F. 3d 1030, 1046
(7th Cir. 2011) (internaduotationomitted).
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The Indiana Court of Appeals acknowledged the risk of abuse that comésouitte of
investigationtestimony and that a jury mightely upon the oubf-court assertion as substantive
evidence of guilt, but concluded that Mr. Bolts counsel did not perform deficiently when he
declined a limiting instruction offered by the trial caurt

Here, the statement as to Beltonduct was susceptible of being true or false but

was offered to showhy the police investigation was initiated. It is unfortunate that

the word'molestetwas used st clearly has potential to heightened prejudiced.

However, Hill clarified that M.W. did not actually use that word. Althoughoitilat

have been preferable to have the word entirely excluded frota tddtimony, trial

counsel was not obliged to ensure that Bolt was tried in a proceeding free of all

error and prejudice.
Bolt 11, 81 N.E.3d700at *5.

This was an unreasonable applicationSvickland. Trial counsel objected tthe
expectedtestimony, but he declined the Coust offer to admonish the jury not to consider
Ms. Hill's testimony about her conversation with the victim as substantive evidence against
Mr. Bolt. The probative value of thHeourse of investigationestimony was low and there was at
least some risk of prejudice to Mr. Bolt.

Althoughthe Indiana Court of Appealailing was unreasonahla de novo review of
this issue revealthat Mr. Bolt was not prejudiced by the lack of a limiting instruction to the
jury. If the jury considered as substantive evidenceHiil§'s testimony that the victim told her
she had been molested, that statement was merely cumulative of thesviestimony that

Mr. Bolt had molested her. When a jury question asked Ms. Hill to clarify whetaesictim
had used the wordholest, Ms. Hill stated thatlte victim had not used that word but had said

things that led Ms. Hill to conclude she had been molested. Trial T989%nder these

circumstances, this testimony did not prejudice Bolt irBthekland sense. In other words, there

15



is no reasonable probability that the outcome of his trial would have been different haal the tr
court excluded MdHill's statement or given a limiting instruction. Mr. Bolt is therefore not
entitled to relief on this ground.

iii. Ground 9: Failed to present prior inconsistent statements by victim, and
character evidence of victims truthfulness

Mr. Bolt next argues that trial counsel was ineffective when he faileahtwontthe victim
with prior inconsistent statements and failed to call two withesses taedgtanony regarding the
victim's character for deceitfulnesBarticularly, he wanted his counsel to point aitat he
perceived as important inconsistencies between the \scti@position testimony and trial
testimony, including that Ithe victim testifiedat her depositiothat when Mr. Bolt washed her
legs, he stopped at her knees, but at trial she testified that that he washed hpanddhduring
her deposition shegéfied that her sisters were at the library for 15 minutes, but at trial shestestif
that they were gone for an hour. He also wanted his counsel to call witnesses who wibuld tes
that the victim had lied about attendance at Sunday school in ordeato a prize.

Trial counselestifiedduring the postonvictionproceedingshathe would be surprised if
he had not confronted the victim with any inconsistent statements or askdxbeSunday school
on cross examination, but that his main goal would have besroidleavingthejury with the
impressionthat he was graspingat straws PCR Tr. 4243. Trial counsel noted that, in his
experience, attacking a victisrcredibility wasiot a successful stratedg. at52—-54. Trial counsel
alsonotedthatit is important to considevhetherasking about thdetailsof amolestatioron cross
examination will givethe victim another opportunityo emphasizéo the jurywhathappenedd.
at48, 54 Finally, counsel testified that he did not focus on the time discrepancy because it did not
affect whether there was enough time for the alleged acts to occur. PCR Tr. 116.
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In reviewing this issue, the Indiana Court of Appeals held ttherte were ndblatant
inconsistencies unaddressed by defense cduasel that counssl"decision not to attack the
timeline falls withn an objective standard of reasonablerie€®dlt 11, 81 N.E.3d 700 at *3This
was not an unreasonable determination of the faca anreasonable application of federal law.

When anattorney articulatesa strategic reasofor a decisionthatwassoundat thetime it
wasmade,the decision cannot supportlaim of ineffectiveassistancef counsel."Yu Tian Li v.
United Sates, 648 F.3d 524, 528(7th Cir. 2011). Trial counséb strategic decision isirtually
unchallengaeblé' when, as here, there is no allegation that the strategy was basefiture to
investigate.Srickland, 466 U.S. at 691When asked during her deposition specifically about
washing her legs, the victim testified that Mr. Bolt stopped at her kBatshe also testified at her
deposition, that he washether parts of her body including hbutt' and stomach. At trial she
testified additionally that he washed thrent part of her'butt. Bolt Il, 81 N.E.3d 70t *2-3. It
was a reasonable strategimice by defense counsel not to cross examine the victim on this alleged
inconsistencyMr. Bolt is not entitled to relief on this ground.

The Indiana Court of Appeals also held that trial counsel was not ineffdotifailing to
call witnesses to testify regarding the vicroharacter for truthfulness because such extrinsic
evidence would not be admissible under Indiana Evidence Rule 608(&) *3; see also Ind. R.
Evid. 608(b)("[E]xtrinsic evidence is not admissible prove specific instances of a witness
conduct in order to attack or support the witteeskaracter for truthfulnesk.

"[I]t is not the province of a federal habeas court to reexaminecstate determinations
on statdaw questions. Wilson v. Corcoran, 526 U.S. 1, 5 (2010) (citation and quotation marks

omitted); see also Miller v. Zatecky, 820 F.3d 275, 277 (7th Cir. 2016A(federal court cannot

17



disagree with a state cosrtesolution of an issue of state [&wSuch is true even when, aé,

it is embedded in an ineffective assistance of counsel cléiithough claims of ineffective
assistance of counsel can be premised on an atteriadyre to raise stafaw issues, federal
courts reviewing such claims must defer to statert preedent concerning the questions of state
law underlying the defenddsineffectiveness claithShaw v. Wilson, 721 F.3d 908, 914 (7th Cir.
2013) (citations omitted)ee also Harper v. Brown, 865 F.3d 857, 859 (7th Cir. 2017) (holding
that a habeas petitiers argument was really an attack on a state 'sow@solution of a question
of state law embedded within its analysis dftackland claim and that federal courts are not
empowered to review such questions of state law under § 2254). Because the Indiana Court of
Appeals decision regarding this instance of claimed deficient performance rests onastate |
grounds, this Court will not review it.

V.
Conclusion

For these reasond)r. Bolt's petitionfor a writ of habeas corpus pursuant to 28 U.S.C.
8 2254 isdenied Final Judgment in accordance with this decision shall issue.

V.
Certificate of Appealability

"A state prisoner whose petition for a writ of habeas corpus is denied by a fedeml distri
court does not enjoy an absolute rightafgpeal: Buck v. Davis, 137 S. Ct. 759, 773 (2017).
Instead, a state prisoner must first obtain a certificate of appealaBat®8 U.S.C. § 2253(c)(1).
"A certificate of appealability may issue . . . only if the applicant has madestastial showing
of the denial of a constitutional righ8 U.S.C. § 2253(c)(2). In deciding whether a certificate of

appealability should issuéthe only question is whether the applicant has shown that jurists of
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reason could disagree with the district csureésol@ion of his constitutional claims or that jurists
could conclude the issues presented are adequate to deserve encouragement to ghacéed fur
Buck, 137 S. Ct. at 773 (citation and quotation marks omiti&fhere the court denies a claim on
procedural grounds, the petitioner must also show that reasonable jurists could dizaugfrédeea
courts procedural rulingPeterson v. Douma, 751 F.3d 524, 53031 (7th Cir. 2014).

Rule 11(a) of the Rules Governing Section 2254 Proceedings in the United Staies Dis
Courts requires the district court 'tssue or deny a certificate of appealability when it enters a
final order adverse to the applicanBecause reasonable jurists would all agree MratBolt's
claims are procedurally defaulted, not cognizable on federal revaeved by 28 U.S.C. § 2254(d),
or otherwise without metit certificate of appealability denied

IT IS SO ORDERED.

S
Date 6/14/2020 M W%

JALQMES R. SWEENEY II, DGE
United States District Court
Southern District of Indiana
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