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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

COMMON CAUSE INDIANA,

Plaintiff,

CONNIE LAWSON in her official capacity as
Secretary of State of Indiana,

J. BRADLEY KING in his official capacity as
Co-Director of the Indiana Election Division, and
ANGELA NUSSMEYER in her officiatapacity )
as CoDirector of the Indiana Election Division, )

)

Defendants. )

)
)
;
V. ) CaseNo. 1:17%cv-03936TWP-MPB
)
)
)
)

ORDER ON DEFENDANTS' MOTION TO DISMISS AND
PLAINTIFF 'S MOTION FOR SUMMARY JUDGMENT

This matter is before the Court ofvtion to Dismiss filed pursuant to Federal Rule of
Civil Procedure 12(b)(1) by Defendants Connie Law&hawsor’), Bradley King("King"), and

Angela Nusmeyer("Nussmeyél) (collectively,"Defendantd) (Filing No. 180. Also pending

before the Court is a Motion for Summary Judgment filed pursuantto Rule 56 B\athtff

Common Cause IndiandGommon Causg (Filing No. 182. Common Causitiated this

lawsuit to challenge the legality of Indideaoter registration laws on the basis that they violate
the procedural safeguards established by the National Voter Registratioh1893, 52 U.S.C.
88 2050420511 (NVRA™). On June 8, 2018, the Court enteagureliminary injunction against

the Defendants, which they appealediffg No. 103. The Seventh Circuit affirmed the Cdsirt

issuance of the preliminary injunction and remanded the cas$erfber proceedings-{ling No.

154). The pending Motions ensued after the remdfat.the reasons discussed below, the Court
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deniesthe DefendantsvViotion to Dismiss ang@rants Common Caus'sMotion for Summary
Judgment.

. BACKGROUND

The NVRA was enacted to reduce barriers to applying for voter regsir&ti increase
voter turnout, and to improve the accuracy of voter registration roiie. NVRA placed specific
reguirements on thetates to ensure that these goals were méit.established procedural
safeguards to protect eligible voters against disenfranchisenbtd alirect states to maintain
accurate voter registration rolldnder the NVRA, a votés registration may beemoved from the
rolls if the voter requests to be removed, if they die, because of a croomacttion or mental
incapacity, or because of a change in resideddye NVRA provides!In the administration of
voter registration for elections for Fedeoélice, each State shall . . . conduct a general program
that makes a reasonable effort to remove the names of ineligible voterh&afficial lists of
eligible voters. 52 U.S.C. § 20507 (a)(4).

The NVRA further provides[a]ny State program or actiyito protect the integrity of the
electoral process by ensuring the maintenance of an accurate and current \attatioegioll for
elections for Federal office . . . shall be uniform [and] nondiscrimipaté2 U.S.C. §
20507(b)(1). Furthermore, th&lVRA directs,

A State shall not remove the name of a registrant from the officiaf ledigible

voters in elections for Federal office on the ground that the registrant has changed

residence unless the registrant

(A) confirms in writing that the regirant has changed residence to a place
outside the registrarjurisdiction in which the registrant is registered; or

(B) (i) has failed to respond to a notice described in paragraph (2); and
(i) has not voted or appeared to vote (and, if necessarygatdhe
registrals record of the registrdataddress) in an election during the period
beginning on the date of the notice and ending on the day after the date of



the second general election for Federal office that occurs after the date of
the notice.

52 U.S.C. § 20507(d)(1Paragraph (2) describes that the notice mu$alpmstage prepaid and
pre-addressed return card, sent by forwardable mail, on which the registraniateslyistor her
currentaddress.52 U.S.C. § 20507(d)(2).

Thus, in the comixt of removing voter registrations because of a change in residency,
Section 20507(d)(1) requires either (1) the voter confirms in writing their changgdency, or
(2) notice was mailed to the voter who then did not return the notice card and datendtrring
the next two federal general elections.

Plaintiff Common Cause Indiana is the Indiana affiliate of Common Cause, vghéch i
national nonpartisan, nonprofit grassroots organization that advocates hiios, egood
government, campaign financéaam, constitutional law, and the elimination of barriersto voting.
Common Cause works on multiple fronts, including by partnering with other community
organizations to provide education and training talemground voting rights activists around the
State of Indiana as well as by lobbying for nonpartisan redistricting and increasimgrtiteer of
satellite voting locationsCommon Cause has one fulltime employee and a limited budget, and it
relies on its member volunteers for much of its activiti€ee organization has approximately

12,000 members who live and votdmaiana Filing No. 7424 at 1-2).

Defendant Lawson is the Indiana Secretary of State,iatids capacity she ighe chief
election official in the State of Indian&She is charged with performing all ministerial duties
related to the stateadministration of electionsnd. Code 88 $-3.7-1, 3-6-4.22(a). Defendants
King and Nussmeyer are @brectors of the Idiana Election Division within the Secretary of
Stateés office In this capacity King and Nussmeyedaire the chief state election officials

responsible for the coordination of Indi&ngesponsibilities under the NVRAefendants King


https://ecf.insd.uscourts.gov/doc1/07316464173?page=1

and Nussmeyer thase charged with coordinating county voter registratiimey are considered

Indiands"NVRA officials." Ind. Code 8§ 37-11-1; Filing No. 911 at 1; Filing No. 91-2 at 1

Each county in the State of Indiana has either a county election board or a county board of
registration. Ind. Code 88-@-5-1, 3-6-5.2-3. Pursuant to the official policies, guidance, and
standard operating proceduresissued by King and Nussmeyer asdineators, the individual
county boards conduct elections and admingleetion laws within their countylnd. Code 88§
3-6-5-14, 36-5.2-6. The county boards are responsible for maintaining the voter registration

records in their county by adding, updating, and removing vetgstrationgFiling No. 741 at

7).
While the county boards are responsible for actually physically maintaining their vot
registration records, list maintenance is dictated by the policiesegwoes, and guidance

established bthe election division cdlirectors and constrained by the election divisibasiness

rules governing the electronic statewide voter registraymtem(Filing No. 741 at 6-7). This

electronic statewide voter registration systsm'a single, uniform, official, centralized, and
interactive statewide voteegistration list. Ind. Code 88 &-26.3-3, 3-7-26.34. King and
Nussmeyer are responsible for building, managing, and maingaitnie statewide voter
registration system, which includes creating the protocols within tiiersyand issuing official
policies, guidance, and standard operating procedures to guide the county boards on their dutie

under state and federal lawhey alsgrovide training to the countyoardqFiling No. 741 at

6-7); Ind. Code 8§ H6-4.2-14. The official guidance from King and Nussmeyer as reflected in the

protocols, documents, and trainings are manddkotyig No. 741 at 19.

Regarding the electronic statewide voter registration system, Kilg Narssmeyer

establish the standard operating procedures and the business rules that deterntipesystent
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operates.This includes dictating what information will be provided to cowadction officials to
help them maintain their individual county voter rolls, and it also dictates whanattie county

officials are able to take within thenline portal of thestatewide systeifiling No. 741 at 6-

7, 19:Filing No. 744 at ).

King and Nussmeyer receive and respond to questions from county election officials
throughtelephone calls and email$n advising county officials, King and Nussmeyer often
respond to the counsjinquiries independently and without consultinganethe(Filing No. 74

1 at 89;see alsd-iling No. 747; Filing No. 748). Kingand Nussmeyer do not always agree on

the required policies and procedures, including about votetna@s and list maintenance, when

they respond to inquiries from the count{€ding No. 741 at 89). Nussmeyer and King

ultimately relegate responsibility for NVRA compliance to tloeinties by directing counties to
use their best judgment in implementing the instructions tkareotors provideld. at 6-7, 9.

At the time thaCommon Causgled this lawsuit inOctober2017 Indiana participatin
the Interstate Voter Registration Crosscheck Progr@mosscheck)'as a method for identifying
voters who may have become ineligible to vote in Indiana because of a change in redidence.
Code § 37-38.25(d). Crosscheck is an interstate program that was created and administered by
the Kansas Secretary of StafEhe progranwas designed to identify voters who have moved to
and registered to vote in another staidis was accomplished by comparing voter registration
data provided by participatystatesThe participating statesouldsubmit their voter registration
data to Crosscheck, which then compktres first name, last name, and birthdate of registered
voters to identify possiblamatche$or duplicate voter registrationsThe output data of possible
matchesvas then sent back to the participating states. The individual statdd thendecide

what to do with the Crosscheck da@osscheck id not receive or distribute primary voter
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registration documents, and itdid notinclude signatures or former addressestanidentifying

information provided to participatirggategFiling No. 7410).

During the time that Indiana participated in Crosscheathe/ear Indianewvouldprovide
its statewide voter registration list to the Kansas Secretary of Statenjpace hedatawith the
other data fronother participating states through Crosscheck. Crosscheck thea $ish of
possible matches back to Indiana, and within thirtysdaf receiving tis list, Indianas statute
requiredthat the"NVRA official” (in this case King and Nussmeyéshall provide [to] the
appropriate county voter registration offitee name and any other information obtained on any
Indiana voters who sha'identical . . . firstname, lastname and date of birth of [a] voter registered
in [another] staté. Ind. Code 8§ 37-38.25(d). While the statute requidKing and Nussmeyer to
provide this voter data to the county election officials, they only foredthe data to the county
officials if the data met a certainonfidence factof,which King and Nussmeyer determine based
on additional matching data poisisch as address, middle name, or social secwrityber(Filing

No. 741 at1+12:Filing No. 744 at 8.

After voter datawas provided tohe county officials, they determiderhether the voter
identified as a possible matetes the same individual wheas registered in the county and
whether the voter registered to vote in another state on a date after they stede@ @i Indiana.
Ind. Code § 37-38.2-5(d). Within the statewide voter registration system, the county oftoiadl
select for eactpossible matched voter registratiSmatch approved,"match rejected, or

"research neededFiling No. 7411 at 6) The information provided from Crosscheck to the

county officials in the statewide voter registration systemwas limited to theyaédsda of voters;

it did not include any underlying source documéhtsng No. 742 at ~8). Countyofficials

generally do not review or request any material outside dftbheschecklata provided to them
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by King and NussmeyemNo written guidance, manual, stéy-step instruction, or standard
operating procedure states that any additional inquiry is required or recommended

Under the Crosscheck program, gtatewide voter registration systema ¢hot provide
information about the dates of registration in Indiana and other states tanadstermining what

state registration occurréidst (Filing No. 7411 at§Filing No. 741 at 13. Somecounty officials

just assumethat the Indiana registration predatke other state registration, whiclwvouldlead

to cancelling the Indian@gistration(Filing No. 743 at 17 Filing No. 742 at 9 Filing No. 746

at g Filing No. 745 at 13. Even if datesf registration information was providedgethformation

was incomplete olinconsistent because states that particgbateCrosscheckid not always
populate the registration date field, and theg tiéferent policiedor determinngwhich date to
use, so thereas no uniform practice among stat&ome states did not even provide a definition

for "date of registratiori (Filing No. 744 at 8-10;Filing No. 741 at 16 Filing No. 7412 at 2)

King and Nussmeyer do not provide guidance or a standardized procedure to the county
election officials for how to determine whether the record of an Indianaig@etually the same
individual who is registered in anotheat or how to determine whether the -oftstate

registration is moreecent(Filing No. 744 at 13-14). Some counties simply approve all matches

that appear as possible matches frommsSchecl(Filing No. 7413). Each county has the

discretion to cancel or not cancel a viseggistration based on their analysis of the data received

from other states an@drosscheckFiling No. 744 at 13.

The state statutory authority and directives upon which the atesaibed processes are
based is found at Indiana Code-§-38.2-5(d)—(e). Prior to its amendmem 2017, Indiana Code
§ 3-7-38.2-5(d)-(e) read:

(d) The NVRA official shall execute a memorandum of understanding téth t
Kansas Secretary of State. Notwithstanding any limitation under-12&4
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regarding the availability of certain information from th@mputerized list, on
January 15 of each year, the NVRA official shall provide data from the statewide
voter registration list without cost to the Kansas Secretary of State tat pleem
comparison of voter registration data in the statewide voter &gstrlist with
registration data from all other states participating in this memoraradum
understanding and to identify any cases in which a voter cast a ballot in more than
one (1) state during the same election. Not later than thirty (30) days fglthein
receipt of information under this subsection indicating that a voter of Indiana may
also be registered to vote in another state, the NVRA official shall prdlel
appropriate county voter registration office with the name of and any other
information obtained under this subsection concerning that voter, if the first name,
last name, and date of birth of the Indiana voter is identical to then&inse, last
name, and date of birth of the voter registered in the other Eheteounty voter
registration office shall determine whether the individual: (1) identified in te
report provided by the NVRA official under this subsection is the same
individual who is a registered voter of the county; (2) registered toote in
another state on a date followinghe date that voter registered in Indiana; and

(3) authorized the cancellation of any previous registration by the voter wine

the voter registered in another state.

(e) If the county voter registration office determines that the voter sided by
sulsection (d)(1) through (d)(3), the county voter registration office shalktanc
the voter registration of that votdf. the county voter registration office
determines that the voter is described by subsection (d)(1) and (d)(2), butda
not authorized the cancellation of any previous registration, the county voter
registration office shall send an address confirmation notice tche Indiana
address of the voter.

(Emphasis added.)
However, Indiana Senate Enrolled Act 442 (201BEA 442) amended thiode
section effective July 1, 2017%p read:

(d) The NVRA official shall execute a memorandum of understanding téth t
Kansas Secretary of State. Notwithstanding any limitation under-1c2&4
regarding the availability of certain information from themputerized list, on
January 15 of each year, the NVRA official shall provide data from the statewide
voter registration list without cost to the Kansas Secretary of State tat pleem
comparison of voter registration data in the statewide voter @gpstrlist with
registration data from all other states participating in this memoraraium
understanding and to identify any cases in which a voter cast a ballotin more than
one (1) state during the same election. Not later than thirty (30) days falthein
receipt of information under this subsection indicating that a voter of Indiana may
also be registered to vote in another state, the NVRA official shall prdked
appropriate county voter registration office with the name of and any other



information obtained under this subsection concerning that voter, if the first name,

last name, and date of birth of the Indiana voter is identical to thenéinsée, last

name, and date of birth of the voter registered in the other Eheteounty voter

registration office shall determine whether the individual: (1) identified in he

report provided by the NVRA official under this subsection is the same

individual who is a registered voter of the county; and (2) registered to vote

another state on a date follaving the date that voter registered in Indiana.

(e) If the county voter registration office determines that the voter is describe

by subsection (d), the county voter registration office shall cancehé¢ voter

registration of that voter.
(Emphasis addeq.

SEA 442 removed from the statute the requirementto determine whethedithdual
voter authorized the cancellation of any previous registrations when they registamather
state. The amendment also remaltbe requirement to send an addresgiooation notice to the
voter when cancellation danot been confirmed by the voteBefore the statute was amended,
pursuant to business rules set by King and Nussmeyer, whenever a county otfcraircsd that
a possible match was indeed truly a matctl approved the match, that selection in the statewide
voter registration system would generate a confirmation notice that was toathedvoter.This
mailing allowed a person to confirm their registration at the currddtess, update their
registrdion, or cancel it. If the voter did not respond to the mailer, they would be placed in
"inactive' status.After being placed in inactive status, only if the voter did notvote over the course
of the next two federal general election cycles could Indianael the votésregistrationFiling
No. 744 at 14.

Also prior to the amendmehy SEA 442, county officials were required to confirm that
voters who appeared to have registered in anstht@had also authorized the cancellation of any

previous registration by the voter when the voter registered in the otheifstlagscounty official

could not determine that the voter had authorized the cancellation of any previduatiegithe
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state statute required the county boardto send an address confirmation notice tatiaskhdtess
of the voter.This was consistent with the written confirmation notoelwaiting procedures in
the NVRA at 52 U.S.C. § 20507 (dilowever, his requirementvas removed by SEA 4425EA
442 removed the requirement to make determination that an individudhuthorized the
cancellation of any previous voter registratioand the requirement to send daddress
confirmation notice. Under SEA 442, a county officlalapproval of matches would generate a
cancellation of the voter registration rather than a notice mdites.resulted in cancellation of a
voter registration without following the notik@ndwaiting requirement for approved matches

(Filing No. 744 at12.

During the enactment process of SEA 442, Common Gasisgle fulltime employee and
policy director, Julia Vaughn, testified on behalf of Comrm@@use before the state legislature
and also spoke with Lawstsrgeneral counsel to explain how SEA 442 would injure Indianavoters
and threaten their right to vote as well as how it would violate the NVRA. Thlebgihg efforts
took time away from other work and issues to which Common Cause could have devoted its tim
After the statuts amendment, Common Cause devotedtime and resources in conducting activities
such as training sessions aimed at educating voters and community activisthalmoereasd
risk of erroneous voter registration cancelatioBecause of SEA 442, Common Cause changed
some of its training materials to address the increased risk of voters beindgywemngved from

thevoter rolls Eiling No. 7424 at 2-4).

Common Causgled this lawsuiton October27, 2017, seeking declaratory and injunctive
relief, requesting that the Court declare Indiana Cod& 88.25(d)-(e) violates the NVRA and
enjoining Indiana from implementing and enforcing the amended stéatlrtg (No. 1). After the

lawsuit was initiated, the Indiana General Assembly enacted Housedthfalt 1253 '(HEA

10
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1253"), which went into effect on March 15, 2018. HEA 1253 adtmxhfidence factofsto
Indiana Code §-3-38.25(d), thereby codifying King and Nussme'ggrolicy of providing to the
county officials only those registrations that met certaiatch criterid.

On March8, 2018, Common Caugied aMotion forPreliminaryInjunction(Filing No.
74; Filing No. 75. After hearing the partiéeral arguments, the Court determined that each of the
factors forthe issance of a preliminary injunctionweighed in favor of Common Caltrserefore,
on June 8, 2018, the Court entered a preliminary injunction against the Defelyolaftiiting
[them] from taking any actions to implement SEA 442 until this case has besly fimsolved.

(Filing No. 103 at 27 The Defendants appealed the issuance of the preliminary injunction, and

on August27,2019, the Seventh Circuitaffirmedthe Coigguance dhe preliminary injunction
and remanded the case for further proceedifigsd No. 159.

On October 30, 2019, the Court stayled matteruntil May 1, 2020, to se&hether the
Indiana GenellaAssemblywould make any changes to SEA 442 that might affect the(Eaisg

No. 162 Filing No. 171 at». "OnMarch 21, 2020, Governor Holcomb signed into B&A 334,

which amends SEA 442 (Filing No. 168 at 2see alsd-iling No.168-1.)

SEA 334 amended SEA 442, voided Indigmaemorandum of understanding with the
Kansas Secretary of State, withdrew Indiana from participation in Crassems established the
Indiana Data Enhancement AssociatidDEA") in place of CrosscheckDEA is functionally
identical to Crosscheck in that it receives member staitey lists and returns purported matches

The"NVRA official” (in this case King and Nussmeyer) administBisA (Filing No. 1843 at

8-11 (SEA 334 88 5.1(afb), 5.5(a}(b))). SEA 334 requires thatjn]ot later than July 1, 2020,
the NVRA official shall adopt an order for the administration of voter list reagxtce programs

to be performed by IDEA Id. at 10 (SEA 334 § 5.5(b))'If the NVRA official does not adopt

11
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an order by July 1, 2020, . . . the secretary of state shall adopt or amend theldrdEnus,the
oversight and administration of IDEA are placed in the Defendants.
Under SEA 334, IDEA uses'matching system, and within thirty days of comparing data

from other states, the NVRA official is to provide to county officist of all Indiana votes

having (1) arfidentical "firstname, lastname, and date of birth of the voter registered in the other

state| and (2) whose recoraseet théconfidence factdrthreshold.ld. at 11 (SEA334 § 5.5(c)).
IDEA does not collect or disseminate the act@er registration documents underlying its
"matche$and does notinvolve direct contact with vaegistrantsld. at 16-12 (SEA334 § 5.5).
SEA 334directs,
(d) The county voter registration office shall determine whether the individual:

(1) identified in the report provided by the NVRA official underbsection (c)

is the same individual who is a registered voter of the county;

(2) registered to vote in another state on a date following the date that voter
registered in Indianand

(3) authorized the cancellation of any previous registration by the voter when
the voter registered in another state.

(e) If the county voter registration office determines that the voter esided by
subsection (d), the county voter registration office shall camesidter registration

of that voter. If the county voter registration office determines thavdter is
described by subsection (d)(1) and (d)(2), but has not authorized the cancellation
of any previous registration, the county voter registration offltal send an
addresgonfirmation notice to the Indiana address of the voter.

(Filing No. 1843 at 1112 (SEA 334 § 5.5(dHe)).)

SEA 334 further provides,

(f) The county voteregistration office may rely on written information provided
either directly by a voter registration office in another state or forwardetthe
election division from the office in the other state as follows:

(1) If this information is provided directly from the other state to the ladian

county voter registration official, the oaof-state voter registration official
must provide a copy of the votsigned voter registration application which

12
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indicates the individual authorizes cancellation of thdiviluals previous
registration.

(2) If the election division forwards written notice from another state to an
Indiana county voter registration official, the county should consider this
notice as confirmation that the individual is registered in anddhiediction

and has requested cancellation of the Indiana registration. A copy of the actual
voter signature is notrequired to be provided to the county for thés/stigus

to be canceled if the written notice is forwarded by the election division.

County voter registration officials shall review the date the individuatergd
out of state and the date the individual registered in Indiana to confirrh whic
registration is more recent when performing the officetslysis under this
subsection.
Id. at 12 (SEA334 § 5.%f)).
Afterthe enactmentof SEA 334, the stay in this matter was lifted in eagh2BR0 Filing
No. 169, after which the Defendants filed their Motion to Dismfs&r{(g No. 180, andCommon

Causdiled its Motion for Summary Judgmerfi(ing No. 182).

. LEGAL STANDARDS

A motion to dismissinder Rule 12(b)(1) challenges the cstibject matter jurisdiction.
Fed. R. Civ. P. 12(b)(1). The burden of proof is on the plaintiff, the party iags@ntsdiction.
United Phosphorus, Ltd. v. Angus Chem., @22 F.3d 942, 946 (7th Cir. 2008)aruled on
other grounds by Mi€Chem, Inc. v. Agrium, Inc683 F.3d 845 (7th Cir. 2012) (en bari@he
plaintiff has the burden of supporting the jurisdictional allegations of the carhplatompetent
proof.!” Intl Harvester Co. v. Deere & Cp623 F.2d 1207, 1210 (7th Cir. 1980 deciding
whether the plaintiff has carried this burden, the court must look to theo$t@ftkairs as of the
filing of the complaint; a justiciable controversy must have existed at that tiche.

"When ruling on a motion to dismiss for lack of subject matter jurisdiction undeFeder
Rule of Civil Procedure 12(b)(1), the district court must accept asatrweell-pleaded factual

allegations, and draw reasonable inferences in favor of the pldil#ékiel v. Michel66 F.3d
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894, 897 (7th Cir. 1995) (citation omittedfurthermore,[tlhe district court may properly look
beyond the jurisdictional allegations of the complaint and view whatever eeiderscbeen
submitted on the issue to determine whether in facesubjatter jurisdiction existsld. (citation
and quotation marks omitted).

The purpose of summary judgmentis‘foerce the pleadingsnd to assess the proof in
order to see whether there is a genuine need fol Maltsushita Elec. Indu€o. v. Zeith Radio
Corp., 475 U.S. 574, 587 (1986). Federal Rule of Civil Proce8@6rerovides that summary
judgmentis appropriate ithe pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show tktiegre is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a mattewdfHemsworth v.
Quotesmith.com, Inc476 F.3d 487, 4890 (7th Cir. 2007). In ruling on a motion for summary
judgment, the court reviewghe record in the light most favorable to the amaving party and
draw][s] all reasonable inferences in that pafigvor. Zerante v. DeLug&55 F.3d 582, 584 (7th
Cir. 2009)(citation omitted)."However, inferences that are supported by only speculation or
conjecture will not defeat a summary judgment motidmrsey v. Morgan Stanle$07 F.3d 624,
627 (7th Cir. 2007) (citation and quotation marksttanli). Additionally,"[a] party who bears the
burden of proof on a particular issue may not rest on its pleadings, but musta&fily
demonstrate, by specific factual allegations, that there is a genuine fssusenial fact that
requires trial: Hemsworth476 F.3d at 490 (citation omittedY.he opposing party cannot meet
this burden with conclusory statements or speculation but only with approptaiens to
relevant admissible evidené&ink v. Knox County Hos®00 F. Supp. 1065, 1072 (S.Idd.

1995) (citations omitted).
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"In much the same way that a courtis not required to scour the record in searchrakevide
to defeat a motion for summary judgment, nor is it permitted to conduct a palpmn tha merits
of [the] claim’ Ritchie v. Gdden Co, 242 F.3d 713, 723 (7th Cir. 2001) (citations and quotation
marks omitted)[N]either the mere existence of some alleged factual dispute between the parties
nor the existence of some metaphysical doubt as to the material facts isstiifidkfeat a motion
forsummary judgmentChiaramonte v. FashionBed Grp., In£29F.3d 391, 395 (7th Cir. 1997)
(citations and quotation marks omitted).

.  DISCUSSION

The Defendants ask the Court to dismiss this action on the basis that the case isthow mo
and, therefore, subject matter jurisdiction no longer exists because SEAtHd2aw challenged
by Common Caus@ its Complaint—wasamendedy SEA 334 In contrastCommon Cause
asks the Court to enter summary judgmentitsn favor and to enter a permanent injunction
prohibitingthe Defendants from implementing Indisredection laws that violate the NVRAhe
Court will first address the Motion to Dismiss and then turn to the MétioSummary Judgment.

A. Defendants Motion to Dismiss

In their Motion to Dismiss, the Defendants argue that the Court lackecsubatter
jurisdiction to hear this case because there is no longer a live casetaversy. They explain
thatArticle Il of the United StatesConstitution limits the jurisdiction of federal courts to cases
and controversies, whichequires an actual controversy at all stages of review, not merely at the
time the complaintis filed Ciarpaglini v. Norwood817 F.3d 541, 544 (7th Cir. 201@)temal
citation and quotation marks omitted). The Defendants argue that dismissotgcases is

appropriate because a moot case runs afoul dfiteecase or controversyequirement.
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The Defendants argue that, in this caSemmon @uses claim centers on Indiafsa
participation in Crosscheck and the enforcement of SEA 442 and the resultetgwaf the
NVRA. However, the Defendants assert, intervening events have occurred, thereingheot
claim brought by Common Causkhe Indiana General Assembly amended SEA 442 with the
enactment of SEA 334, and Indiana has withdrawn from patrticipation in Crosscheglargue
there is no likelihood that Indiana will again participate in Crosschechas bheen indefinitely
suspendedThe relief sought by Common Cause has been fully satisfied because SEA 442 will
notbe enforced asithasbeen amended, and Indiana willno longer participate in Cko3$uise
the Defendants argue, there is no longer a case or controversy over ticemefd of SEA 442
and participation in Crosscheck. The Defendants assert, with no live contravdsith the relief
sought already provided, the Court lacks subject matter jurisdiction to cortiglease any
further.

The Defendants further argue tRammon Causgclaim specifically addresses SEA 442,
and any possible claims that Common Callegiesregarding SEA 334 (the new 2020 law) must
be addressed in a new, separate lawsuit subject to discovery and a full hearingsafeheSEA
442 involved participation in Crosscheck, and SEA 38#eliorated the alleged violations that
existed under the previous law. Any alleged violations under SEA 334, would beyeméel

claims, and should be treated as sug@hling No. 181 at 9

In responseCommon Causexplairsthat this case is not about the Crosscheck program
asthe Defendants have characterized the ¢eerCommon Causiled this lawsuit to aforce
the NVRA's notice-andwaitingrequirementsCommon Causexplairs thatSEA 442allowed
Indiana to ancelvoterregistrationsvithoutcomplying with thenotice-andwaitingrequirements

of the NVRA. Common Caussought a preliminary injunction on the basis that Indsaalaction
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law failed to follow the provisions of the NVRA, and this Court and the Sevarthitheld that
the failure tdfollow the rotice-andwaitingrequirementsiolated the NVRA

Common Causgoints out that vihen a challenged lavis repealed or amended mid
lawsuit—a 'recurring problem when injunctive relief is soughthe case is not moot a
substantially similar policy has been instituted or is likely to be institut8dith v. Exec. Dir. of
Ind. War MemsComm'n 742 F.3d 282, 287 (7th Cir. 201{@)ternal citation omittedCommon
CauseaacknowledgsthatSEA 334amencedSEA 442; howeveit assed, SEA 334keptthesame
impermissiblesoter ancellatiorproceduresand it injure€Common Cause and Indiana voters in
the same manner as SEA 4&EA 334 replaced the Crosscheck program with the identical IDEA
program. And SE 334 still allows votercancellation based on data provided by other states,
without any direct voter contact, and without following the NV&Aoticeandwaiting
proceduresTherefore, his lawsuitis not moot because SEA 33dontinues thesameNVRA
violationsthat occurred under SEA 442, and the Court can award relief by enjoining the ongoing
NVRA violations.

Concerning the Defendah&ggument that any claims relating to SEA 334 must be brought
in a new lawsuitCommon Causasses that ganting theDefendantsMotion to Dismiss and
requiring a new lawsuit challenging SEA 3®duld unnecessarilyvastegjudicial resources The
Defendantssuggestion would require a new lawsuit challenging the same provision oflidreln
Code based on the same section of the NVRA because of the same wrongful conduct ef the sam
Defendants. The parties would face the same motions for preliminary injuriotdismiss, and
for summary judgment, and they would repeat the same discovery and prepare for triahbased o
insignificant amendments to a law that is frequently amendiad.Court and the parties should

not be subjected to such a waste of resources or the burden of relitigatitiggndibable claims.
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In reply, the Defendants argue that this casdyrealabout Crosscheck, and further,
Common CausmisreadSEA 334.They assertthat thelain language of SEA 334 provides that
if another state provides information to an Indiana county voter official, the stter must
provide a copy of the votarsigned voter registration application which indicates the individual
authorizes cancellation of the individlsgbrevious registration. SEA 334 § 8(f)((kiling No.
194 at 2) The Ddendants argue the provisions of SEA 334 are significantly different from SEA
442, so this case about SEA 442 is moot, and any claims pertaining to SEA 334 must be brought
in a new action.

After a careful review of SEA 442, SEA 334, the Complaint, an@thets Order issuing
the preliminary injunction, the Court concludes that this case is not mooted by ttie emtaxt
SEA 334.Common Causs arguments are wethken. A case does not become moot if the
amendment to the challenged law does not fully kestiie problem at issue in the case. The
gravamen ofcommon CaussComplaint is that Indians election law violates the NVRA by
allowing cancellation of voter registrations without direct contact from the gotetternatively,
providing notice to the voter and then waiting two election cycles before timgdkE voter
registration. This Court and the Seventh Circuit understood this to be the issue ariteny gind
affirming injunctive relief.

While SEA 334 amended SEA 442 and replaced CrosschdckA, the issue raised
by the Complaint remairsallowing cancellation of voter registrations without direct contact from
the voter or, alternatively, providing notice to the voter and then waiting twaoglegtles before
cancelling the voter registiah. SEA 334 expressly provides,

If the election division forwards written notice from another state to an kadian

county voter registration official, the county should consider this notice as

confirmation that the individual is registered in another jurisdiction basl
requested cancallion of the Indiana registration. A copy of the actual voter
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signature is not required to be provided to the county for the'satatus to be
canceled if the written notice is forwarded by the election division.

(Filing No. 1843 at 12(SEA 334 8§ 5.5(f)(2)).) Sectiob.5(f)(2) allows cancellation of voter

registrations without direct contact from the voter and without the N¥RAticeandwaiting
protection. Therefore, an actual controverdlge same controversy raised in the Compladstill
remains between the parties, and the Court is able to provide effectualhelethte case is not
moot. Subject matter jurisdiction still exists in this Court. The Court agree€aitimon Cause
position that requiring a new lawsuit for SEA 334 would be an unnecessary wdsteGufuirs
and the partiesesources and time. The Defendatstion to Dismiss iDENIED.

B. Common Causés Motion for Summary Judgment

Common Causédiled its Motion for Summary Judgment, asking the Court to enter
summary judgment irits favor and to permanently enjoin the Defendants from implementing
Indianas election laws that would allow county officials ton@ve votersregistratiorsbecause of
a change in resideneathouta request or confirmation in writing directly from the voter that the
voter is ineligible or does not wish to be registeredvitihhout the NVRAs notice-andwaiting
protections.

In supporofitsMotion for Summary Judgment, Common Caasgergsimilar arguments
it made in opposition to the DefendaMstion to DismissCommon Causarguesthat SEA 334,
like its predecessor SEA 442, violates the NVRA by allowing cancellationategswegistration
without direct contact with the registered voter. SEA 334 permits caticel@ithout a request
from the registered voter and without follogithe noticeandwaiting procedures.

Common Causasser,

The District Court has already made factual findings consistent with theofiageg

descriptions of the NAACP, the League, and Common Cause Indiana, their
missions, and theiefforts to counteradhe effects of SEA 442, . . [and
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Plaintiffg['] actionsare ongoing, as SEA 334 is substantially similar to SEA 442.
Since the enactment of SEA 33aintiffs have redoubled their efforts.

(Filing No. 183 at 2 Common Cause further pogsdut,

Both this Court and the Seventh Circuit have ruled on the meaning of relevant
NVRA requirements, which now operate as law of the case. Specifically, the
Seventh Circuit affirmed th&the NVRArequires that Indiana hatvdirect contact

with the votet prior to any removal from theoter registration rolisSee Common
Cause 937 F.3d at 958'[ndiana insists that [SEA 442pmplies with the NVRA,
despite the factthatit omits any direct conteith the voter. .. . Thstate attempts

to trivialize that omission, but a review of the NVRA reveals that it is fatal.

Id. at 29.
Common Caussupporsits position with additional language from this Cosidnd the
Seventh Circuis decisions frorearlier in this litigation:

The Court'determine[d] that Plaintiffs have a high likelihood of success on the
merits of their claim that SEA 442 violates some of the requirements of the NVRA
and threatens disenfranchisement of eligible vdtéasat 661. The Court found
that SEA 442 removed the NVRA'simple procedural safeguartfhat"a state
'shall notremove the name of a registrant from the official list of eligible vaters
on the ground that the registrant has changed residence indesgistrant,(1)
‘confirmsin writing that [they have] changed residea€?) has failed to respond

to a mailed notification and has not voted to two federal election cydtes.
(quoting 52 U.S.C. § 20507(d)(1¥ee also idat 650.

(Filing No. 183 at 1314.)

The Seventh Circuit affirmed this Colwtas correct to find that the Organizations
are likely to succeed on the merits of their challéngemmmon Caus®37 F.3d at
949. The Court also held that the NVRAorbids a state from removing a voter
from that stats registration list unless: (1) it heafsectly from the voter via a
'requestor a'confirm[ation] in writind that the voter is ineligible or does not wish
to beregistered; or (2) the state goes through the statutorily prescribed [madtice a
waiting process]. Both of these avenues focuditettcontact with the votérid.

at 959(emphases added; second alteration in original)

Id. at 14.
Common Causargues that, based on the clear law of the case set forth above, a permanent

injunction prohibiting implementation of SEA 334 is appropriate because SEA 334 cahmanits
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same error as SEA 442, which has been determined to be fatal to the Indianatsaditwsfor
cancellation of a vot&r registration without any direct contact with the registered voter. Like SEA
442, SEA 334 ignores the NVRArequirement of either a request from the registrant or
confirmation in writing that the registrant has changed resieleAnd it allows cancellation
without utilizing the noticeand-waiting procedures.

In response to the Motion for Summary Judgment, the Defendants advance similar
arguments they made in support of their Motion to DismiBsey argue thaCommon Cause
case is really about participation in Crosscheckand SEA &fithination of a mailer confirmation
procedure. However, they assert, SEA 334 has withdrawn Indiana from péditira
Crosscheck, and it requires county officiedsdetermine whether the voter cancelled previous
registrations or tgend a confirmation to the individisshddress before cancelling the registration
pointingto SEA 334 88.1,5.5. The Defendants argue that the amendments to SEA 442 found
in SEA 334 put Indiana election laws into compliance with the NVRAequirements, and, thus,
summary judgment is not appropriate.

The Defendants argue,

SEA 334 explicitly provides in Section 8(f)(1) that if a county receives irdtom

directly from another state, and not from the Indiana Election Divistba,out

of-state voter registration official must provide a copy of the v@ségned voter

registration application which indicates the individual authorizes cancellation of the

individuals previous registratioh.

(Filing No. 197 at 11) They further argue,

Under the doctrine of statutory construction, considering Section 8(f)(1) art) 8(f)(
together, Section 8(f)(1) implies that under Section 8(f)(2), if the Indian#dalec
Division notifies a county official that the voter cancelled registration, tharadi
Election Divisionalso received a copy of the vogesigned voter registration
application authorizing cancellation.

Id.at 12.
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The Defendants again argue tGammon Causenay not presenta new claim orargument
in its summary judgment motion nor caramend the pleadings via a summary judgment motion.
The Defendants assert that SEA 334 has not yet been implemented in re§dEd tand they
are notthe individuals who implement or enforce SEA 334 as the county election 9&atigdlly
perform the voter registratidist maintenance.

As discussed in the section above addressing the Motion to Dismiss, the Countle®ncl
that SEA 334 continues the violation of the NVRA that the Court determined existed uAder SE
442. Section 5.5(f)(2) allows cancellation of voteristigations without direct contact from the
voter and without the NVRA noticeandwaiting protection. As the Seventh Circuit succinctly
explained,he NVRA"does not set an accuracy threshold; it relies instead on folpwith the
individual voter: Common Cause Ind. v. Lawso0®37 F.3d 944, 959 (7th Cir. 2019That
"follow-up with the individual votéris still lacking under Section 5.5(f)(2) of SEA 334.

The Defendants argue that the Court should read Section 5.5(f)(2) in conjunittion w
Section 5.5(f)(1) to find th&ection5.5(f)(1) implies that under Sectidn5(f)(2), if the Indiana
Election Division notifies a county official that the voter cancelled registrathe Indiana
Election Division also received a copy of the visesigned voter registration application
authorizing cancellationHowever, implying this conclusion is contrary to the explicit language
of Section 5.5(f)(2), which state§a] copy of the actual voter signature is not required to be
provided to the county for the votestatus to be canceled if the written notice is forwarded by the
election division" and no other sections of SEA 334 state or even implyhidhdiana Eletion
Division receives a copy of the votés signed voter registration application authorizing

cancellation There still is no direct contact with the registered voter, and there is no-aatice
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waiting procedure implemented under Section 5.5(f)(Rerefore, the NVRA still is violated by
the Indiana statute.

Common Cause igot, contrary to the Defendahéssertion, trying to changs theory of
liability or amendtsclaims by filing for summary judgment on SEA 33Zommon Causgclaims
and theories still focus on Indiasalection laws violating the requirements of the NVRA for
direct contact with the registered voter or utilizing the nedindwaiting procedure Common
Causes not required to file a new lawsuit to challenge SEA 334.

Regarding the Defendantargument that summary judgment is inappropriate because they
are notthe individuals who implement or enforce SEA 334 as the county election ®&dtigdlly
perform the maintenance of voter registration lists, the Court already hade@dsand rejected
this argument.

The Defendants are the NVRA officials in the state and are responsiltite for

statées compliance with the NVRA. Furthermore, they establish the guidelines,

policies, and procedures for maintaining the Sateter regtration rolls. The local

county election officials are required to follow the Defendadit®ctives.

Therefore, the injury in this case is fairly traceable to the named Defendants.

(Filing No. 103 at 20 The Defendantseliance onEx parte Youngconcerning sovereign

immunity and summary judgment also is unavailing. The named Defendantsracéy di
responsible for implementing SEA 334, and the prospective relief sought by CommonsCause
permissible.See McDonough Assocs., Inc. v. Grunlo22 F.3d 1043, 1051 (7th Cir. 2013h(
determining whether the doctrineexX parte Youngvoids an Eleventh Amendment bar to suit, a
courtneed only conductstraightforward inquirynto whether [the] complaintalleges an ongoing
violation of federal law and seeks relief properly characterized as proggéctiv

Based on this Coust prior analyses and conclusions when issuing the preliminary

injunction and the Seventh Circsitgudance and decision when affirming the issuance of the
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preliminary injunction,and based on the designated evidence before the Court, the Caudeésoncl
that SEA 334 violates the NVRA by allowing cancellation of a vetegistration without direct
conta¢ with the registered voter and without utilizing the not@cetwaiting procedures.
Therefore, the Courtdetermines thatsummaryjudgmentin favor of Common Causeigriate.
The facts and evidence supporting the issuance of injunctive relief hasleamgied since
the issuance of the preliminary injunctiomherefore, the Court adopts in full its analyses and

conclusions found in the preliminary injunction OrdszdFiling No. 10 at 12-27).

As has been held by numerous other courts, the Court determines that a violation
of the right to vote is presumptively an irreparable h&@ee McCutcheqi34 S.

Ct. at 144641;Reynolds377 U.S. at 55%Irod, 427 U.S. at 37374, n.29Ezel,

651 F.3d at 69N ewby 838 F.3d at 1:213. Because an individual cannot vote after

an election has passed, it is clear that the wrongful disenfranchisemant
registered voter would cause irreparable harm without an adequate remedy at law.

(Filing No. 103 at 29 Remedies available at law cannot adequately compensate for the wrongful

disenfranchisement of voters.

The Court determines that the balance of equities weighs heavily in favor
of granting an injunction for Common Cause. An injunction prohibiting the
implementation of SEA334] will not impose any new or additional harm or
burdens on the Defendants concemtheir efforts to maintain accurate voter
registration rolls and to ensure fair elections. The Defendants stillfuaaerous
ways that comply with the NVRA to clean up the sgateter registration rolls. On
the other hand, notissuing an injunction atowing SEA334]to be implemented
risks the imposition of significant harm on Common Cause and its members
through the disenfranchisement of rightfully registered voters.

Id.at 5.

The public interest would not be disserved by a permangnictionin this case.
"[A] llowing eligible voters to exercise their right to vote without being diserchised without
noticée' is a significant public interestd. at 26. Furthermore,

If a voteris disenfranchised and purged erroneously, that voter has no recourse afte

Election Day. While the Defendants have a strong public interest in protecting the
integrity of voter registration rolls and the electoral process, they b#nee
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procedures in place that can protect that public interest that deiolate the
NVRA.

Id. at 26-27.

IV. CONCLUSION

For the foregoing reasons, the CADBENIES the DefendantMotion to Dismissfiling

No. 180 andGRANTS Common CaussMotion for Summary Judgmerfi{ing No. 182. The

CourtlISSUES APERMANENT INJUNCTION prohibiting the Defendants frormplementig
SEA 334 88 5.5(d)f) and prohibitingthe Defendants from otherwise removing any Indiana
registrant from the list of eligible voters because of a change in residerce:gdb¥ya request or
confirmation in writing directly from the voter that the voter is ineligibiedoes not wish to be
registered; or (2) the NV&R prescribed process of (a) notifying the voter, (b) giving the voter an
opportunity to respond, and (c) then waiting two inactive federal election cidesilar ruling

was issued inthe related caséndiana State Conference of the National Associafinthe
Advancement of Colored People, et. al. v. Lawson et dl7-cv-2897TWP-MPB. The trial and
final pretrial conference are hereWACATED . Final judgment will issue under separate order.

SO ORDERED.

Date: 8/24/2020 OS.‘“(T lDquAM

FANYA WALTON PRATT, JUDGE
United States District Court
Southem District of Indiana
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