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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

COMMON CAUSE INDIANA,
Plaintiff,

V. No. 1:17¢v-03936TWP-MPB
CONNIE LAWSON in her official capacity as
Secretary of State of Indiana,

J.BRADLEY KING in his official capacity as Go)
Director of the Indiana Election Division, )
ANGELA NUSSMEYER in her official capacity )
as CaDirector of the Indiana Election Division, )

)

Defendants. )

N N N N N N N N

ORDER ON INTERESTED PARTY’'S MOTION TO INTERVENE
This matter comes before the Court on Interested PaPwytdic Interest Legal
Foundation (“the FoundationMotion to Intervengfiled on November 9, 2017D6cket No.
11). TheFoundatiorseeks leave to intervene as a defendant in this actieamotion is fully
briefed with a response brief from Plainti@ommon Cause Indialf@Common Cause’})and a

reply brief fromThe Foundation(Docket No. 35Docket No. 39. Supplemerdl briefing was

later provided with leave from the Courdcket No.40;, Docket No. 43Docket No. 4&. For

the following reasons the ColDENIES the Foundation’s motion.
On October 27, 2017, Common Cause filed its compédiieging that a newhenacted
Indiana voter registration law violates the National Voter Registration AQ98 ('NVRA").
The current Defendants are the Indiateteofficials charged with ensuringdiana’s
compliance with the NVRA. The Foundation is an Indiana nonprofit organization with alspeci

interest in the administration of election laws. It provides that its charitable missiodes
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promoting election integrity, ensuring that voter rgt maintenance laws and election
administration procedures are followed, and providing assistance to stateskhatesgforce

their constitutional mandate to determine the rules and laws pertaining to thestadgn

elections. Docket No. 12 at ECF p)2Specifically, the Foundation seeks to ensure that the
nation’s voter rolls are accurate and current, working with election admiarstrationwide
and educating the public abobetsame.

The Foundation argues intervention is permissible becthas a direct and tangible
interest in the litigation that will necessarily be impaired if the Plaintiff prevails atdnterest
is not adequately represented by any Defenddamhinimum, the Foundation argues it should be
granted permissive intervention@smmon Cause has been permitted to in prior litigation
although that litigation was not within the Seventh CitadD@mmon Cause, opposes the
Foundation’s intervention, arguing the Foundation lacks startdivgn if this Court finds
standing exists, Common Cause argues that the Foundation does not meet the r@gdoeme
intervention as of right because it lacks a direct and substantial interesgridatie subject
matter of this litigation, its purported interests will not be impaired without its involvenmeht, a
existing Defendants adequately represent any interest the FoundatioriHeasase. Moreover,
Common Cause argues that this Court should deny the Foundation’s request for permissive
intervention because the Foundation’s proposed defense of this action is identidehtiabis’
and it will be an unnecessary waste of judicial resources by increasing thet afndisnovery
and court filings. The Foundation argues it has standing becausee€ogganted the

Foundation a private, legal right to pursue its interests within 52 U.S.C. § 20510(b) and, if

1 Plaintiff argues the Foundation lacks both individual and representatanaing to intervene. The Court notes
that the Foundation does not rely on representational standing or suloi@rtcevof the same in its briefinrghus
the Court will only addres whether the Foundation has individual standing.
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Plaintiff prevails, the Foundation would be foreclosed from pursuing litigatiomstgadiana
election officials seekingtuse a list maintenae tool that should be utilized in connection with
the listmaintenance program required by the NVRA.
.  STANDING
In the Seventh Circuit, an intervenor—whether as of right or by permission and as a

plaintiff or defendant—must demonstrate Article 11l standir@ity of Chicago v. Fed. Emergency

Magmt.Agency, 660 F.3d 980, 984 (7th Cir. 201Hlying J, Inc. v. Van Hollerb78 F.3d 569,

571, 573 (7th Cir. 201 (discussingspecifically,that standing is required for both intervention

types) Dillard v. Chilton Cty. Comm;m95 F.3d 1324, 1337 n.10 (11th Cir. 2Q0IR) Flying J,

the Seventh Circuit, in discussing the requirements to intervene pursuant to Rul®) 2d¢sed
that “[n]Jo one camaintainan action in a federal court, indimg an appeal, unless he has
standing to sue, in the sense required by Atrticle Il of the Constitution. . . . Batéhest
required by Article 11l is not enough by itself to allow a person to intervenddadeaal suit and

thus become a party to i678 F.3d at 571With regards to intervention via Rule 24(b)(1)(B),

the Seventh Circuit also held, “[[Jike anyone who wants to maintain an action inlfederta
the association has to have standing in the Article 11l senge[.3t 573

Bond v. Utreras585 F.3d 1061 (7th Cir. 20Q9yasdecided a few months aftétying J

and recognizethatFlying Jhad stated “without discussion that a permissive intervenor must
establish Article Il standing.” However, tiBondcourt found it “an ‘open question in this
circuit . . . whether Article 11l standing is required for permissive irgetion under Rule

24(b).” Id. at 1069-7(selected citations omitted) (omission in original). The Seventh Circuit
then proceeded to hold that “when a third party seeks intervention under Rule 24(b) for the

purpose of challenging a protective order in a case or controversy that is mdilange. the
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intervenor must meet the standing requirements of Article 1l in additionlt® & (b)’'s
requirements for permissive interventiotd” at 1072 However, not only didondnot explicitly

overruleFlying Js general standing holding, but it could not have don&serth Cir. R. 40(e)

(“A proposed opinion approved by a panel of this court adopting a position which would
overrule a prior decision of this court or create a conflict between or ameogscghall not be
published unless it is first circulated among the active membersafaint and a majority of
them do not vote to rehear en banc the issue of whether the position should be adopted.”).
Further support th&onddid not overruld=lying Jcan be found in the later-decid€dy of
Chicagq where the Seventh Circuit, citifidying Jand noBondnoted that the Seventh Circuit
has held that Article Ill standing is required even if “the @xigbarties remain in the case&City

of Chicago 660 F.3d at 984

The Court has also considered the additional cases on the standing issue cited by the

Foundation, which were submitted with the Court’'s leav&dlid Waste Agency of Northern

Cook Cty. v. U.S. Army Corps of Engineers, etldll F.3d 503 (7th Cir. 1996)Solid Waste

Agency), the Foundation cites to a discussion where the Court discusses the “intergig
24(a)(2) could be more, less, or the same as the interest required to confer stacelibyg s
assumption there are parties with standing already in our ¢asas506 The opinion cites to
no case lawfor this dicta. However, the Foundation fails to acknowledge the explicit €iatem
provided later irSolid Waste Agenayhere the Courstated, The [property right loss] would

give him the minimal standing required by Article hich our court requires of any

intervenor” Id. at 507(emphasis added) (citingnited States v. 36.96 Acres of Land, More or

Less, Situated in LaPorte Cty., State of |@®%4 F.2d 855 (7th Cir. 1985)The Foundation also

citesHabitat Educ. Center, Inc. v. Boswor®?1 F.R.D. 488 (E.D. Wis. May 24, 200#hich
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provides “The Seventh Circuit has discussed the interest requirement of Rul2)dd(a)(
connection with the standing requirerhehArticle Il of the Constitution and indicated that a
would be intervenor must have constitutional standitth.at 492 While it also acknowledged
that the Seventh Circuit’s treatment of the issue, up until that point, had been inatréiste
court concluded “it is possible to resolve the present motion without determiningajtlaensgt
issue].”ld. at 494 That court denied intervention both by right and permissivelyt is notable
theHabitat Educ. Center, Indecision was issued well prior to tRlying J Inc, decision. This
Court concludes that the Seventh Circuit requires standiradl fottervenors.
The Seventh Circuit has articulated the standing requirement as follows:

Standing is ‘an essential and unchanging part of the-arase

controversy requirement of Article lll.Lujan v. Defenders of

Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 119 L.Ed.2d 351

(1992) .. . [T]he elements [that] must [be] show[n] are: (i) an injury

in fact, which is an invasion of a legally protected interest that is

concrete and partitarized and, thus, actual or imminent, not

conjectural or hypothetical; (ii) a causal relation between the injury

and the challenged conduct, such that the injury can be fairly traced

to the challenged action of the defendant; and (iii) a likelihood that
the injury will be redressed by a favorable decision.

DH2, Inc. v. U.S. S.E.C422 F.3d 591, 596 (7th Cir. 200@)ting Lee v. City of

Chicagq 330 F.3d 456, 468 (7th Cir. 200@)ting Lujan, 504 U.S. at 560-61, 112 S. @t.

2130). A party’s “mere ‘interest in a problem,” no matter how longstanding the interdsia
matter how qualified the orgemation is in evaluating the problem, is not sufficient by itself” to

establish standingsierra Club v. Morton405 U.S. 727, 739 (197.2)

The Foundation lacks an injury in fact. It proposes, as a basis for standiri tha8.C.
8 20510(b)onfers it with a legal right to pursue litigation against states and state offibiahs w
they violate the NVRA anthat if Common Causprevailsin this casethe Foundation would

be foreclosed from pursuing litigation against Indiana election officieldrsg the usef a list
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maintenance tool that should be utilized in connection with thenksttenance program

requiredby the NVRA This is not sufficient to establish an injury in fe&&2.U.S.C. 8§ 20510(b)

permits a person who is aggrieved by a violation oNW&A to bring a civil action after certain
procedural requirements have been met. In no way does it, by itself, confer standimg
organization to intemne as a defendant in this action wheoenmon Caushkas alleged a state’s
statute violates thHVRA. “Otherwise there would be universal standing:” any individual could

intervene in an actioalleging a violation of the NVRAInder § 20510(bBooks v. Elkhart

County, Ind. 401 F.3d 857, 870 (7th Cir. 2005)

The Foundation’s mission to ensure that states and counties properly maintain voter-
registration lists as required under federal law and its actions, includinggistenance
activities of states and counties, including in Indiana, differentiates thel&oon from voters
generally. But neither Common Cause nor the State of Indiana proposes todriteai®y way
with the Foundation’s monitoring activities. While the outcome of this litigation may impact th
methods by which the Foundation monitoaser lists or the requirements it must consider as it
monitors lists there is no indication the Foundatismhission will be entirely foreclosed. The
Foundation’s interest in the maintenance of accurate voting listthe extent those interests are
implicated by this litigation at al-will be adequately represented by Indiana.

The Foundation’s general citations to other cases where nonprofit entities have bee
permitted to intervene are inapplicable. Each case cited by Plaintiff edauutside the Seventh
Circuit, permitted the nonprofit organization to intervene permissively, and didldictss

standing.Town of Chester, N.Y. v. Laroe Estates,,Ih87 S. Ct. 1645, 1651 (201(f¢cognizing

circuit split on whether standing is required to be an intervenor of rgg#)alsd=lying J, Inc,

578 F.3dat573(noting, in the Seventh Circuit, standing is also required for permissive
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intervention). Given the other circuits’ opiniorssfence as to standing when granting pesmes
intervention, these associatioexperiencegare inapplicable to our standing analysis here.
The Foundation’s purposeto protect the integrity of each citizen’s right to vote from
impingement by inadequate election administratesmthe Supreme Court has repeatedly held,
“such a ‘generalized grievaneeho matter how sincere—is insufficient to confer standing.”

Hollingsworth v. Perry133 S. Ct. 2652, 2656 (2013ge als®iamond v. CharlesA76 U.S. 54,

66-68, 106 S. Ct. 1697, 1705-1707 (19@®)Iding pediatrician seeking to intervene in case

challenging lllinois Abortion Lawacked standing, despite the fact that he alleged the
enforcement of the law would provide him more patients because those allegatiotmowere
speculative and his general interest as a physician was nothing “more thae sodesdicate
value interests which was insufficient to confer Article Il standing).

The Foundation has failed to allege a concrete and particularized injury tastseif
organization in order to confer standing—a requirement for interveeitioeras of rightor
permissive.

. INTERVENTION AS OF RIGHT

Even assuming standing, the Foundafals to otherwisemeet Rule 24(a)(2)’s
requirements. & interventiorby right, (1) the application must be timely; (2) the applicant must
have a direct and substantial interest in the stijjatter of the litigation, (3) the applicant’s
interest must be impaired by disposition of the action without the applicant’s invatteamd

(4) the applicant’s interest must not be represented adequately by one oftihg paisies to

the action.”Keith v. Daley 764 F.2d 1265, 1268 (7th Cir. 1985¢eFed. R. Civ. P. 24(a)(2)
The interest required bArticle 111 is not enough by itself to allow a person to intervene

in a federal suit and thus become a party to it. Rule 24(a)(2) requires that thardmbdien “an
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interest relating to the property or transaction that is the subject of the 'adfiaie “interest” is
not defined, the case law is clear that more than the minimum Article Ill interegtiisece The
necessary interest is “something more than a mere ‘betting’ interestsbuh&n a property

right.” Sec. Ins. Co. of Hartford v. Schipporeit, 89 F.3d 1377, 1380-81 (7th Cir. 1995)

(internal citations omitted).

While the Foundation’s motion to intervene was timely, the Foundation has failed to
establishthe remaining four requirementd.ldcks a direct and substantial interest relating to the
sulject matter of this litigation. Its purported interests will not be impaired without its
involvement. Lastly, the preseDefendants adequately represent any intéhesEoundation
contends it has in the case.

The Foundation argues that it has a strong interest in the voter rolaligemance
procedures challenged by Common Cause because the Foundation has an interest in ensuring
that the constitutional balance vesting state control over elections isvectsed that the
democratic right to participate effectively and in s{atescribed elections is ensured for all

citizens in Indiana.locket No. 12 at ECF p)5The Foundation argues it has numerous unique

interests; irstate control over structuring its owreefion systemin restrictions on Indiana’s
ability to conduct fair and robust elections by limiting the state’s progranenfuring that its
list of eligible voters is kept accuratend in limits beyond what was contemplated by Congress.
Id.

However the Foundation’s stated interests are too generalized to afford a right to
intervention under Rule 24(ags they are the same for the proposed intervenor as for every
registered voter in Indiana. Because the Foundation’s interests in the sidijectainthe

litigation are insufficient to justify intervention, the Court need not addresgutsion of
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whether the disposition of the case might impair or impede the Foundation’s alplibteéot
such interests. Moreover, evassuming that the Foundation’s interests were sufficient to justify
intervention and that such interests might be impaired by the litigation, the Gnudsiill
deny the Foundation’s motion because representation ofritexiests by existing parties is
adequate.

In determining whether representation is adequate, the court must firshiasatether
the interests of the existing party and the applicant intervenor are idesititigdy or adverse, or

whether the applicd intervenor’s interest is not represented at#dbitat Educ. Center, Inc.

221 F.R.D. at 493f applicant intervenor’s interest is not represented at all or if it is selver

that of the existing party, representation is inadequate. If the interést ofiginal party and that

of the applicant are identical, adequacy of representation is presBoiedwaste Agencg01

F.3d at 508If the interest of the applicantéof the existing party are similar, but not identical,
the court must consider the case’s circumstances and make a determitettitat. Educ.

Center, Inc. 221 F.R.D. at 495

The Foundation argues Defendantsrastlikely to press all defenses available in the

case nor are they likely to press against the factual assertions in thea@oapfully as the

Foundation, given it is unrestrained by political concefscket No. 12 at ECF p).7The
Foundation points to the Defendants’ Answer in a related case pending beforauttigo@Ghow
that the Foundation’s arguments are different in that they explain how PlaiptifVide an
incorrectinterpretation of the listnaintenance provisions of the NVRA, within the context of
other litigation exploring the questiokil. The Foundation also argues that $tateis unlikely to

fully reveal the extent of prior failures to conduct list maintenance an@asemableness of
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legislative changes to correct that failuce.at ECF p. 18. The Foundation provides no evidence
for its conclusions that thietatewill not zealously defend this lawsuit.

The differences between tB¢atés interest and those of the Foundation are so small that
the Foundation’s interests do not require separate representatidstai¢and the Foundation
share the same narrow objective: thold 1.C. § 37-38.25(d)-(e). In addition, the broader
goals of theéStateand the Foundation, as they apply to this lawsuit, are similar if not identical.
The current Defendants have actively pursued voter list maintenascis—evidenced by the
enactmenbf the very statute being questioned and by October 2017 statements made by

Defendant Lawson before Congreg3o¢ket No. 35-R In that statement, Defendant Lawson

indicated that voter list mintenance reduces election costs, boosts voter confidence in the
election system, and also addressed Indiana’s participation in the let€giascheck
program—public statements evidencing that these Defendants are able and apt to defend th
lawsuit baed on these broader themes. The Foundation argues its goals are broader than the
Defendants’ because its goal is to advance its mission (ensuring propertgined voter
registration lists), but there is no evidence this is not similar, if not idertticdle Defendants’
goals. Further, the central objective of the lawsuit is to determine whetheteEnrolled Act

442 complies with the requirements of the NVRA and, in that respeditighion does not call

into question the Foundation’s entire mission.

In Solid Waste Agencthe court acknowledged that tstatelikely had “additional
interests” not shared by the prospective intervenors, but held that “diversity of . estsiteras
not enough to establish that the prospective intervenorsneeezlequately representdd.l
F.3d at 508Thus, the Foundatismarguments in which it assumes, without evidence, that

Defendants may have underlying objectives and that the Foundation’s goalsaaler lhan the
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Defendants, is insufficient to establish that the Defendants do not adequatetgnéphe
Foundation’s interest. It is also irrelevant that the Foundationrhas,view, an “enlightened”
understanding of election law “gained from litigation elsewhere involving the statute.”

(Docket No. 13 at ECF p)8in Keithv. Daley the Seventh Ccuit rejected this argument

holding that the subjective assessment of the conviction of the defendants and theargesve

not the test for determining adequacy of representafieith, 764 F.2d at 1270For the above

reasons, the Court concludes that, evénafFoundatiomad an interest within Reil24(a)(2),
such interest is adequately represented by the Defendants. Thus, for this lssgsbe a
Foundation’s motion to intervene as of right would be denied.
1. PERMISSIVE INTERVENTION
The Foundation also seeks permissive intervention. Permissive intervention idedntrol

by Fed. R. Civ. P. 24(bwhich provides in relevant part.

Upon timely application anyone may be permitted to intervene in an
action: . . . (2) when an applicant’s claim or defense and the main
action have a question of law or fact in common. . . . In exercising
its discretion the court shall consider whetheritiervention will
unduly delay or prejudice the adjudication of the rights of the
original parties.

Permissive intervention is wholly discretionakeith, 764 F.2d at 127Here, the

Foundation’s proposed defense of the action is similar, if not identical, to Deféndhets
Foundation stated in its Proposed Answer that it intends to argue: (1) an Indiara voter’
purported registration in another state amounts to that voter’s confirmation timgwhat the
registrant has changed residence” outside of Indiana; and (2) that the NVRAotloeguire
Indiana to use a notice-and-mailing procedure for removing registrants undeid@E@ocket

No. 11-1.
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Even if standing were not a requirement for permissive intervention, the Court isutioubtf
whether the Foundation even has a claim or defense in common with the main action. Although
the Foundation agrees with the Defendants’ positions, it would not be accurate ta gagytha
therefore, had a defense in common with the Defendants because Common Cause makes no
claim against the Foundation and because the NVRA on which Common Cause’s @aims ar
based do not apply to the Foundatiorne NVRA simply cannot be used to enforce a claim
against the Foundation. This is evidence by looking at the Foundation’s proposed answer, in
which it arguedndiands actions or, in other cases inactions, are lawful.

Finally, even if it could be said that the applicants had a claim or defense irooomith
the main actionthis Court would exercise its discretitmdecline to permit the Foundation to
intervene. The Foundatiaconnection to the case is relatively attenuated, in that the
Foundation does not vote, does not participate in voter registration drives, and does not claim
any real, tangible and particularized effect on itself or its programadivities from SEA 442
or a challenge to it. When intervention of right is denied because the state iOligsdyitle
adequate representation, the case for permissive intervenlt@mgely erodedMenominee

Indiana Tribe of Wis. V. Thompsdl64 F.R.D. 672, 678 (W.D. Wis. 199@he Court

concludes that for all these reasons and to avoid any possible undue delay or pejhdice t
existing partis, the Foundation’s alternative motion for permissive intervention will be denied.
IV. CONCLUSION

For the reasons stated, the Foundation’s Motion to Intenimekét No. 1) is

DENIED. The Foundation may, however, participate in the caseraci curiae if it so wishes,

and file amicus curiae briefs. m ‘? /Q/m/
. 4/Vn~

SO QRDERED- Matthew P. Brookman
Date: 2/7/2018 United States Magistrate Judge
Southern District of Indiana

12


https://1.next.westlaw.com/Document/I63a48261564811d997e0acd5cbb90d3f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=164+F.R.D.+672
https://1.next.westlaw.com/Document/I63a48261564811d997e0acd5cbb90d3f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=164+F.R.D.+672
https://ecf.insd.uscourts.gov/doc1/07316264224

Service made electronically to all EC€€gistered counsel of record.

13



