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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

GEFT OUTDOOR, L.L.C.and
JEFFREY S. LEE,

Plaintiffs,

V. CaseNo. 1:17ev-04063TWP-TAB

N N N N N N N

CITY OF WESTFIELD, HAMILTON COUNTY, )
INDIANA, andCITY OF WESTFIELD BOARD )
OF ZONING APPEALS, )
)

Defendants. )

ORDER ON MOTION TO STAY AND MOTION FOR CLARIFICATION

This matter is before the Court on a Motion to Stay filed by Defendants the City of
Westfield and the City of Westfield Board of Zoning Appeals (collectively, ‘tiéés"), (Filing
No. 17§, and a Mtion for Clarification filed by Plaintiff GEFT Outdoor, LLC ("GEFT'(Filing
No. 187%. On September 30, 2020, the Court issaadEntry on CrossMotions for Summary

Judgment, ruling in favor of GEFT on its First Amendment free speech claamstg/estfield

(Filing No. 17). In its Entry, the Court enjoined Westfi€letom enforcing Sections 6.17(C),
6.17(D), 6.17(E)(4), and 6.17(E)(5) of the UDO and Amended Um@Ich constitutea portion
of Westfield's "sign standardsld. at 40. Westfield promptly filed a notice of appeal, seeking the

Seventh Circuit Court of Amals' review of the summary judgment Entélyiling No. 176.

Westfield also filech Motion to Stay, asking the Court to stay these proceedings, including a stay
of the trial date and a stay imfiplementation of the injunction, until its appeal has been resolved
by the Seventh CircuilGEFT responded to the Motion to Stay and faédiotion for Clarification

asking the Court to clarify whether the earlier preliminary injunction is still ieceffFor the
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following reasons, the Motion to Staygsanted in part and denied in part, and the Motion for
Clarificationis granted.

. LEGAL STANDARD

"The standard for granting a stay pending appeal mirrors that for granting a preliminary
injunction."” A& F Enters., Inc. Il v. IHOP Franchising LLC, 742 F.3d 763, 766 (7th Cir. 2014)
"To determine whether to grant a stay, [cgutbnsider the moving party's likelihood of success
on the merits, the irreparable harm that will result to each side if the sittyeisgranted or denied
in error, and whether the public interest favors one side or the dtthétXs with a motion for a
preliminary injunction, a 'sliding scale' approagplies; the greater the moving party's likelihood
of success on the merits, the less heavily the balance of harms must weigh in ,tarfdwoce
versa."ld. The purpose of a stay pending appeal "is to minimize the costs of édror."

. BACKGROUND

This @ase involves GEFT’s desire to build a digital billboard in Westfield, Indiana.
Because the sign regulations contained in the City’s Unified Development Omli(ihizO")
and Amended Unified Development Ordinant&DO") did not allow for the type of blloard
that GEFT wants to build, GEFT challenged certain sign regulations as uncansitufihe
Court incorporates by reference fiaé background facts set forth in the Entry on Crldkgions

for Summary JudgmenE{ling No. 171 at 28).

On Septembel8, 2018 the Court issuedn Entry on Defendant's Motion for Restraining
Order and Plaintiff's Motion for Preliminary Injunctig¢riling No. 76. That Entry focused on
GEFT's due process claims and denied preliminary injunctive relief to @BH& granting the
restraining order requested by Westfielfihe Court concluded,GEFT isORDERED to not

continue any work on its peland digital sign in Westfield until after resolution of this case on the


https://ecf.insd.uscourts.gov/doc1/07318205514?page=2
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merits:' Id. at 16. Then on September 30, 2020, the Court issudgintry on Crossviotions for
Summary Judgment, resolving GEFT's First Amendment, Section 4B88¢ of process, and
"Home Rule" claims on the meritsHowever,the Court's Entry noted th&EFT's claim for
compensatory damages for the infringement ofritégeted speech right€punt VII (Declaratory
Judgment Declaring that Plaintiffs were not Required to Exhaust Administrative Rejnadd
Count VIII (Petition for Review of BZA Decisionyvould proceed beyond the summary judgment

stage(see Filing No. 171 at 3940). The Court ruled in GEFT’s favor on certain claims and

enjoined the City from enforcing:

* Section 6.17(C) the sign permit requirement;

* Section 6.17(D) — the excepiis to the sign permit requirement;

* 6.17(E)(4) — the prohibition of Pole Signs; and

* 6.17(E)(5) — the prohibition of Offremises signs.
Id. at 40. Westfield'sNotice of Appeal and Motion to Stay and GEFMstion for Clarification
swiftly followed.

. DISCUSSION

The Court will first address GEFT's Motion for Clarificatiand then turn to Westfield's
Motion to Stay.

A. GEFT's Motion for Clarification

In the Motion, GEFT asks the Court to

clarify that the September 28, 2018 injunction (Doc. 76) whighins GEFT from

“any work on its pole and digital sign in Westfield until after resolution of this case
on the merits” (Doc. 76) is no longer in effect based on the Court’s recent order on
the merits of the parties’ respective summary judgment motidaBT@&loes not
believe that injunction remains in place, but would like clarification from thetCo
before starting work at the site.

(Filing No. 187 at J)
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GEFT then assertsQhe thingWestfield and GEFT agree upon is that unless the Seventh
Circuit reverses the Cotst Summary Judgment Order (Doc. 17Xhere areno other
impedimentsto GEFT’s building a billboard, and GEFT is able to erect a billbo@itestfield
Motion to Stay, Doc. 178, 110, p.3)(emphasis added) (emphasis in original) GEFT argues
thatthe Court original injunction in this case no longer applies because the constitutioeal issu
have been decided on the merits, so GEFT can construct the billboard pesditsaf the appeal.

In concluding its argument, GEFT contends,

[T]he Defendants admitted in their recent Motion to Stay: “[I]f GEFT prevails [on

appeal] at the Seventh Circuit, there moether impedimentsto GEFT’s building

[the Billboard.” (Doc. 1787 10, p. 3, filed on Sunday, October 4, 2020 (emphasis

added)). Otherwise stated, without the stay Westfield seeks, Westfield reaches the

same conclusion as GEFT: That GEFT can now build the billboard.

(Filing No. 187 at 4 (Emphasis in original.)

However, the Courtaks not thinkthe Defendantsadmissions manwhat GEFT hinks
they mean This is because GEFT has taken Westfield's "no other impediment” staterneht ou
context angresented an argument on Westfield's behalf that Westfield did not Madstfield's
statement in contestates'if GEFT prevails at the Seventh Circuit, there are no other impediments
to GEFT’s building a billboardand GEFT is able to erect a billboattien there will be no need

for a trial on damages for the value of a billboar¢kiling No. 178 at Jemphasis added).)n

context, it is clear that Westfield is not conceding that GEFT may now buiidritsf $Vestfield
is not granted a stayRather, Westfield argues no trial is necessary on damages if GEFT prevalils
on appeal, if there are no other impediments to construction, and if GEFT busligsits

The basis of th&eptembe2018Entry denying GEFT's request for preliminary injunctive
relief is that GEFT had failed to satisfy the requirements for a preliminaryctigarfor its due

process claimsHaving failed to do so, GEFT was enjoined froomtinuingany work on its ple
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and digital sign in Westfield until after resolution of this case on the métitsparties filed cross
motions for summary judgment amost of GEFT's claims, which presented the Court the
opportunity to resolve tise claims on their merits if there eke no disputed material facts.
Through thesummary judgment proceedings, the Court concluded that GEFT's abuse of process,
Section 1983, and "Home Rule" claims could not survive summary judgi@erthe other hand

the Court determined that GEFT wasithed to summary judgment on its First Amendment claims
and, thus, granted judgment in favor of GEFT on those claftes result of the Court's summary
judgment ruling, six o6EFT'sclaims have been resolved on the meist two additional claims
remain as well as GEFT's claim foompensatory damages for the infringement of its protected
speech rights.

As noted in Westfield's reply brief supporting its Motion to Stay, Count MIGEFT's
Second Amendedind SupplementaComplaints remains pending for resolution.GEFT's
summary judgment motion was partial only, and the parties never presented th& thaii@ourt
for summary judgment consideratiofhe parties also did not @ent arguments to the Court
concerning various other regulations in the UDO #1dDO that Westfieldasse are an
impediment to GEFT completing construction of its sign, and which the Court preselaieto
Count VIII. Because two claims have not yeel resolved on the merits, and one of those claims
(as suggested by Westfield) might thwart GEFT's sign constru¢tienCourtgrants GEFT's
Motion for Clarification andlarifies that the September28,2018 injunction remains in effect
While some of the claims have been resolved on the merits, the case has not yet beeroresolved
the merits.

B. Westfield's Motion to Stay

Westfield asks the Court to
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stay these proceedings, including a stay of the trial date and a stay of
implementation of théjunction imposed by the Court’'s Entry on Crdgetions

for Summary Judgmeng(ling No. 177, pending resolution of the defendants’
interlocutory appeal to the United States Court of Applealthe Seventh Circuit.
They also request relief from the bond requirement.

(Filing No. 178 at J)

Westfield argues a stay is appropriabecause if the Seventh Circuit CourtAgpeals
reverses this Court’s ruling and finds that the challenged portions of the sign dsaadanot
unconstitutional, there will be no need for a ttidid. at 3. Westfieldcontendsa trial on October
26, 2020, as currently scheduled, would beaates of resources and time for the Court and the
parties.

Westfield additionally asks the Court to stay implementation of the Sept&@hpa020
summary judgment injunction because of the unique hardship it will impose on aleatid
potentially its citzens. If the injunction is not stayed during the pending appeal, Westfield argues,
it "may experience a significant and overwhelming influx of-oonforming signs, which will
cause harm to legitimate and compelling interests of the City, particuldfly safety and visual
aesthetics. Id. It argues thatwithout a permitting process the citizenry will not seek the input of
the City when seeking to comply with the many sections of the Sign Standards in the WhO whi
this Court upheld id. at 34, ard "[s]hould the City prevail in its appeal, the cost to private citizens
of removing norconforming signs that are violative of the sign standards will be substamtial.
at 4. Westfield suggests that a "staytbe injunction pending determination thie appeal will
avoid these hardships to the City and its larger citizerg.."

In response, GEFarguesa stay is inappropriate because Westfield has not shown, or even
attempted to show, that it has a likelihood of success on appeal, and any altegta\Wastfield

is far outweighed by the harm to GEFT in its ongoing suppression of protected sfelEm.
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points the Court to a plethora of case law addressing the importance and prioritgtof F
Amendment rights and the high bar for obtaining a s@FT argues that Westfield has very
little likelihood of success on the merits of its appeal, and GEFT, not idl@stivill suffer
irreparable harm if a stay is grantg@dEFT also presents arguments concerning Westfield's
"unclean hands" and the need to post a bdBBFT does not oppose a short continuance of the
trial date so that it can evaluate its claims against Westfield.

Westfield replies that seven sections of the UDO AnDO, which have not been
considered by the Cougrohibit GEFT from constrding its billboard."Whether one or more of
these seven sections of the UDO and AdeehUDO prohibit GEFT from building the billboard
remains undecided because the Court did not address GEFT’s 'Petition for Revievh of BZ

Decision' asserted in thgighth Cause of Action." Hling No. 188 at 3 Thus, GEFT’s win on

the First Amendment issues does not in and of itself entitle GEFT to build tleahddd. "Even
if the Cout’s ruling on the First Amendment issues is affirmed by the Seventh Circuit &fourt
Appeals, GEFT still cannot build the billbodrdd. at 5-6. Westfield argues that, because GEFT
is not entitled taonstrucits billboard at this point, staying thgunctionwill not impact GEFT's
current position ants appropriate.

Concerning the request to continue the trial date, the @greeshatvacatng the October
26, 2020trial dateis appropriate and warranted to preserve the time and resourcesefae,
Westfield's Motion to Stay the trial dategisanted, the October 26, 2020 trial dateviscated and
thetrial will be reset aftethe appeahas been resolved

Concerning astay, & noted above, to obtain a stafyan injunction pending an appeal
Westfield must show Bkelihood of success on the merigyirreparable harm that will result if

the stay is denied in error, atige public interest favoM/estfield Westfield appealed the Court's


https://ecf.insd.uscourts.gov/doc1/07318223425?page=3
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Entry on CrossMotions for Summary Judgment, which enjoisstfieldfrom enforcing Sections
6.17(C), 6.17(D), 6.17(E)(4), and 6.17(E)(5) of theO andAUDO because they violate the First
Amendment.In its Motionto Stayand reply brief, Westfield has presented no argurtiet itis

likely to succeedn the merits of its appeal of the First Amendment claims. Even if, in the end,
GEFT is not permitted to construct its billboard becausmefor more of thetherseven sections

of the UDO andAUDO, this iswholly irrelevant to the issue before the Court on the Motion to
Stay—has Westfield shown a likelihood of success on appeal that the Seventh Gitdudldv
Sections 6.17(C), 6.17(D), 6.17(E)(4), and 6.17(EX®) not violate the First Amendment.
Westfield has not eveattempted to argue this.

While it is notinconceivablehat the Seventh Circuit could reach a different conclusion
and decide that Sections 6.17(C), 6.17(D), 6.17(E)(4), and 6.17 &)t UDO andAUDO do
not violate the First Amendment rights of GEF&cent dathsuggests that Westfield is not likely
to succeed on the merits of the First Amendment claims and obtain a refeisa Court's
summary judgmerintry.

Regarding harm if a stay is not granted, Westfield suggests thaait €xperience a
significant and overwhelming influx of nesonforming signs, which will cause harm to legitimate
and compelling interests of the City, particularly traffic safety and vissdhatics. (Filing No.
178 at J) Itis highly unlikely that Westfield's hypothetical injurthe streets of Westfield being
adorned with countless bright, flashy billboards, transforming Westfieldsuglofares into New
York City's Times Square ords Vegas' Strip-will come to pass if a stay is not granted during

the pendency of its appeaEven if a handful of noiwonforming signs are erected throughout

! Fewer than % of total appeals resulted in reversals of lower courtsitats in 2015 with a reversal rate of 14.2%
for private civil actionsSee "Just the Facts: U.S. Courts of Appedisips://www.uscourts.gov/news/2016/12/204ust
factsus-courtsappeals (last acsesed Oct. 8, 2020).
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Westfield while its appeal is considered, those signs would not inflict an irbdpanaury upn
Westfield because the signs could be removed at the expense of the sign dhmeabenth
Circuit concludes Westfieldsign standardare constitutionally valid.

Furthermore Westfield's arbitrary and capricious decision to allow digitakpofimises
signs at Westfield High School and a "Westfield" pole sign on U-S-f&ing the same road and
only two miles from GEFT's proposed sign locatiemhile prohibiting GEFT's digitalpff-
premise pole sign undercuts Westfield's argurnenterningharm toits interests inraffic safety
and community aesthetics.

Simply put, Westfield has not met its burden to obtain a stay of the injunction during the
pendency of its appealt has nd shown a likelihood of success on the merits or an irreparable
harm in the absence of a stay. Therefore, the Cdenies Westfield's Motion to Stay
implementation of the September 2020 injunction during the pendency of its apyestfield

remainsenjaned "from enforcing Sections 6.17(C), 6.17(D), 6.17(E)(4), and 6.17(E)(5) of the

UDO and Amended UDQ (Filing No. 171 at 40

V. CONCLUSION

For the reasons discussed above, GEFT's MdtprClarification (Filing No. 187, is

GRANTED, and the Courtlarifies that the September28,2018 injunction remains in effect

Westfield'sMotion to Stay(Filing No. 17§ is GRANTED in part and DENIED in part . The

Motion to Stay the trial date granted, and the October 26, 2020 trial dateasated The trial
will be reset after the appeal hbsen resolved.The Motion to Stay implementation of the
SeptembeB0,2020 injunction during the pendency of the appedéised and Westfield remains

enjoinedfrom enforcing Sections 6.17(C), 6.17(D), 6.17(E)(4), and 6.17(E)(5) of the UDO and
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AUDO. Because implementation of the Septen8&2020 injunction is not stayed, Westfield is
not required to post a bond.
Rulingson the remaining pending motiomefendants’ Motion For Clarification Of Entry

On CrossMotions For Summary Judgment [Doc. 17E]ling No. 189; and GEFT's Motiorfor

Permanent Injunctior={ling No. 190, are forthcoming.

SO ORDERED.

Date: 10/13/2020 QSA«# lDa.lh\QMﬂ-
\YJ

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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