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UNITED STATESDISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

RANDY SMITH,

Plaintiff,
VS. Cause No. 1:17-cv-4262-WTL-MJID

FCAUSLLC,

N N N N N N N N N

Defendant.

ENTRY ON MOTION FOR SUMMARY JUDGMENT

This cause is before the Court on the Ddfnt’'s motion for summary judgment (Dkt.
No. 57). The motion is fully briefed, and the Court, being duly adviSBAANT S the motion
for the reasons set forth below.

l. LEGAL STANDARD

Federal Rule of Civil Procedure 56(a) proxadbhat summary judgment is appropriate “if
the movant shows that there is no genuine despstto any material fact and the movant is
entitled to judgment as a matt&f law.” In ruling on a motion for summary judgment, the
admissible evidence presented by the non-moparty must be believed, and all reasonable
inferences must be drawn in the non-movant’s fav@rante v. DeLuceb55 F.3d 582, 584 (7th
Cir. 2009) (“We view the record in the light stdavorable to the nonmoving party and draw all
reasonable inferences in thattyss favor.”). However, a paytwho bears the burden of proof
on a particular issue may not rest on its pleadings, but must show with what evidence it has that
there is a genuine isswf material fact that requires trialohnson v. Cambridge Indus., Inc.
325 F.3d 892, 901 (7th Cir. 2003). Finallye thon-moving party las the burden of

specifically identifying the relevant evidence of netand “the court is natquired to scour the
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record in search of evidence to eaf a motion for summary judgmentRitchie v. Glidden Co.
242 F.3d 713, 723 (7th Cir. 2001).

. FACTUAL BACKGROUND

The relevant background facts of recorédwed in the light most favorable to the
Plaintiff, as the non-moving party, are as follow.

The Defendant hired the Plaintiff as a Psckead at its Tipton, Indiana plant on March
10, 2014. At the time of his hire, there were tyyeis of Process Leads at the Tipton facility -
Process Lead A and Process Lead B. Thed3®Lead A was responsible for administrative
duties, including the Chrysler Attendanaeldlimekeeping System (CATS) and overtime
tracking, and the Process Lead B wapoesible for supervising operations on the
manufacturing floor. The Plaiiff was hired as a Proceksead B. During his initial
employment interview, the Plaintiff mentioned his engagement in the Oklahoma National Guard.
Two months later, he requestaad received a letter from the fleedant so that he could seek
excusal from Oklahoma National Guard servicedntinue his trainingvith the Defendant.

On January 29, 2015, the Plaintiff was calie@ meeting with HR Manager Mark
McLean, Manufacturing Manager Joe Good, andiBess Unit Leader Gary Faurote. During
the meeting, McLean informed the Plaintiff ttég overall performance rating for 2014 was a 1,
which equated to the lowest possible perforoeaand leadership ratings. McLean told the
Plaintiff that his employment with the Defendavds ending and that Plaintiff had until February
5, 2015, to resign or he would bertgnated. At no point during ihdiscussion did the Plaintiff
mention his military service. The Plaintiff refused to resign.

On February 5, 2015, the same day by wiinehPlaintiff had to decide whether to

resign, at 5:22 a.m., the Plaintiéixted his supervisor, Faurote, that he had been “called up” by



the Oklahoma National Guard and would notbming into work that day. The Plaintiff
explained that he had been comgalcby his unit and told that inder to retire, he would need to
report the next day. The Plaintéfso stated that he would ba leave for sixty days and would
send a copy of his orders to thef@wdant within five days. Rath#ran terminatéhe Plaintiff's
employment, as originally communicated aigrthe January 29, 2015, meeting, the Defendant
placed the Plaintiff on a military leave of absence but continued to recommend him for
termination.

The Plaintiff repeatedly sent the Defendant a copy of his military orders, but the
Defendant states that it never received thenis pirompted the Defendant to issue a five-day
letter to the Plaintiff asking i to report to work or provide documentation for his absence.
This letter is consistent with the Defendant’s pcas. Specifically, if an employee is absent for
more than five days without documentatfonthe absence, the Defendant will send the
employee a letter requesting that he or shemdtuwork or provide documentation for the
absence by a specific date. If the employee faiteport back to work or provide the necessary
documentation, then he or she can be terminal&e. Plaintiff responded to the five-day letter
and provided the Defendant with a copy of hibtary orders. While the orders covered the
Plaintiff's leave of absence, the Defendant,detig that they did not, sent a second five-day
letter.

The Plaintiff returned from military leavwon April 20, 2015. Upon arriving at work, the
Plaintiff was told to see salary administrator Danna Weichf@rause he had been fired and
needed to be reinstated. The Plaintiff werteichmann’s office at a different facility, and

upon arrival in her office, the Plaintiff saw a folder with his various military orders in it. When

! During this litigation, Dana Miller's name changed from Miller to Weichmann.
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the Plaintiff questioned Weichmann about the amjitorders, she accused him of forging them.
Subsequently, Weichmann demanded that the HAfgintiduce additional ordett® be reinstated.
The Plaintiff provided additional copies of the same orders that were previously sent to
Weichmann.

The Plaintiff was reinstated to his foemrole on April 27, 2015. The Defendant
compensated the Plaintiff for the week of April 20 to April 27, 2015. On May 5, 2015, the
Defendant placed the Plaintiff on a Performalmeprovement Plan (“PIP”). The Defendant
provided the Plaintiff with ninetgays to improve his job performance. As part of the PIP, the
Defendant provided Plaintiff with feedback on pesformance every thirtgays. The thirty-day
review on June 4, 2015, stated tR#&intiff was “meeting the reg@ments of his PIP but ha[d]
not gone beyond these requirements in performance. [The Plaintiff] needs to be more engaged in
issues with the Administrative Process Leadl l@ad changes to the process w[h]ere it can be
improved.” Dkt. No. 62-9 at 4. After the ttyrday review, the Plaintiff filed his Equal
Employment Opportunity Commission (“EEOQCharge of Discrimination on June 9, 2015,
alleging that he had been discriminatediagt based upon his race, African American.

There are two versions of the sixty-day review, one which staaeghth Plaintiff “is
meeting the requirements of his PIP bas not gone beyond these requirements in
performance,” Dkt. No. 62-9 at 6, and another which states that the Plaintiff “is still not doing
anything beyond minimal requirentsyi Dkt. No. 58-2 at 6.

The document for the final review, dat&dgust 3, 2015, stated that Plaintiff was
continuing to do the bare minimum that was ez that he was still struggling to use the

computer, that he was still having trouble geftihings done accuratelypé@in a timely manner,



and that he needed to start taking more of aeleship role in the areas he was responsible for
managing. The Plaintiff was nevertaally given the final review.

On August 5, 2015, McLean prepared the Plaintiff's termination sumimawyo months
elapsed after the end of Plaintiff's PIP befare October 10, 2015, McLean notified the Plaintiff
that he was terminated for failing tceet the requirements of his PIP.

After the Plaintiff was terminated, he obtaireegdosition with PIC. PIC is a contractor
group that inspects materials at the DefenddiviessKokomo-region plants, which includes the
Tipton facility. Because the Plaintiff had beernmiated from the Tipton facility, he was not
permitted to work at that location. The Pldintvas permitted to work at the Defendant’s other
plants in the Kokomo region.

C.H. and A.D., who had not engaged instiatily protected condaainder Title VII and
who were not known to be part of the United &anilitary, were placed on PIPs. Both C.H.
and A.D. were permitted to complete their respedPIPs without having them later altered to
make a showing of poor performance. Neithéd.@or A.D. was terminated due to having been
placed on a PIP.

1. DISCUSSION

The Plaintiff initially braught claims under Title VII foracial discrimination and
retaliation, as well as a claiomder the Uniformed Services Employment and Reemployment
Act ("USERRA"). The Plaintiff voluntarily dismisskthe racial discrimination claim, Dkt. Nos.

53 & 54, and the Defendant seeks summarynuelg on the Plaintiff's remaining claims.

2 The Defendant argues that it was J&sicholick who prepared the termination
summary. Viewing the evidence in the light mi@storable to the Plaintiff, however, the Court
will consider it to be McLean.



A. TitleVII Retaliation

Title VII prohibits an employefrom “discriminat[ing] against” an employee because she
“opposed any practice” made unlawful by Titld.V42 U.S.C. § 2000e-3(a). The Plaintiff
argues that his retaliation claim survives thefendant’s motion for summary judgment under
both the direct method and thlirect, burden-shifting method

1. Indirect Method

To survive the Defendant’s motion for surmy judgment under the indirect method, the
Plaintiff must point to evidendeom which a reasonable jury couietermine that the Plaintiff
(1) engaged in a protected activity; (2) was timgehis employer’s legitimate expectations; (3)
suffered an adverse employment action; andhi@employer treated him less favorably than
similarly situated employees who did restgage in the protected activitgwyear v. Fare Foods
Corp.,, 911 F.3d 874, 885 (7th Cir. 2018). If the Plaintiff establisheprinsa faciecase, the
burden shifts to the employer to present atilegite, non-discriminatory reason for the adverse
employment actionld. On such a showing, the burden theffistack to the plaintiff to show
that the employer’s proffered reassra pretext for discriminationd.

The Defendant concedes that the Plaintiff engaged in protected activity and suffered an
adverse action when he was terminatbdt argues that the Plaintiff failed to meet its
expectations and failed to point to simijasituated employees who were treated more
favorably. Putting aside the ggimn of the Plaintiff's actal performance and assuming,

arguendg that there is evidence which could establighiaa faciecase, the Defendant has

3 While the Plaintiff asserts in his Complathat the Defendant “attempted to keep [the
Plaintiff] from being hired at a company that aaats with [the] Defendant,” Dkt. No. 1 at 6, he
does not assert that as an adversemmm response to the instant motion.
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presented a legitimate, non-discriminatory reason for terminating the Plaintiff, namely that his
performance was not satisfactory.

The Plaintiff has failed to poirib evidence that would suppar finding that this reason
is pretextual. The Plaintiff pois to his testimony and the PIPstapport his contention that the
Defendant’s reason is pretextudihis evidence, however, doest support this contention, but
rather only shows that the Plaintiff disags with the Defendant’s assessment of his
performance.See Brown v. Ill. Dep’t of Nat. Red99 F.3d 675, 684 (7th Cir. 2007) ) (“[A]
plaintiff's own opinions about his work perfornte or qualifications do not sufficiently cast
doubt on the legitimacy of his employer’s fiesed reasons for its employment actions.”).
Similarly, the Plaintiff points tohe two versions of the sixty-daieview as evidence that the
reasons provided for his termination are pretelk However, the Defendant has pointed to
evidence that it routinely gathefieedback for its reviews over arjml of time, and the Plaintiff
fails to point to any evidence which suggests thase changes were rsitnply part of the
feedback process. There are no dates on eitrgipmesuggesting when theyere last edited.

Furthermore, the comments for the reviews @nsistent throughoutor the thirty-day
review, the Defendant noted thiae Plaintiff “is meeting the req@ments of his PIP, but has not
gone beyond these requirements in performance.” Dkt. No. 62-9 at 4. After the filing of the
Plaintiffs EEOC complaint, fothe sixty-day review, the Deafidant wrote the same thingd. at
6. Even in the version the Plaintiff claim&s inappropriately altered, the comment was
similar—the Plaintiff “is still not doing anfiing beyond minimal requirements.” Dkt. No. 58-2
at 6. While the wording may have varied, theamag of these statements are consistent, and

thus the change is not evidence upon whiglry could rely to find pretext.



Finally, the Plaintiff argues that he was thkel was terminated for failing to satisfy his
PIP, as opposed to poor performance, andtiieaefore the Defendanttontention that it
terminated the Plaintiff for poor performance istext. This, however, is a distinction without a
difference—to be terminated for failing tomplete a Performance Improvement Plan is,
practically speaking, synonymous with poor perfance. No reasonable jury, viewing the
evidence in the light most favorable to the Rti#fi, could find that the reason given for the
Plaintiff's termination was pretextual. Accordigigthe Plaintiff fails to point to evidence which
could support his retaliation ctaiunder the indirect method.

2. Direct Method

“To prove retaliation under ¢éhdirect method, [the Plaifffimust show that: (1) he
engaged in protected activity, (2) he suffeaadaterially adverse employment action, and (3)
there was a causal link between his pri@@activity and the adverse actiorifarden v. Marion
Cty. Sheriff's Dep’t799 F.3d 857, 861-62 (7th Cir. 2015). Again, the Defendant does not
contest that the Plaintiff engaged in a prtegdactivity and suffered a materially adverse
employment effect. Therefore, the only rémag question is whetlahere was a causal link
between the protected activity atid adverse employment action.

The Defendant argues that there is no evidence of a causal link between the Plaintiff's
filing of an EEOC complaint and his terminatibecause the Defendant communicated its intent
to terminate the Plaintiff’'s employment on January 29, 2015, before the filing of the EEOC
complaint and that the performance issues idedtifiehe Plaintiff's PIP prior to the filing of

the EEOC are the same problems identified after the filing.

4 The Defendant also argues that thewaé decision-makers were unaware of the
Plaintiffs EEOC complaint; because therewflicting evidence, for the purposes of this
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The Plaintiff argues that the Bxdant did not make its decision to terminate the Plaintiff
on January 29, 2015, because the Defendant guésty allowed him to go on military leave
and put him on a PIP upon his reinstatement. iBm®t quite correct. The undisputed evidence
demonstrates that the Defendditt unequivocally decide torminate the Plaintiff on January
29, 2015; he was only retained because heplaced on military leave. The Defendant
continued to recommend the Plaintiff for ténattion after his placement on military leave.

Upon his return, the Defendant did not terminate, Hiut rather decided to place him on a PIP to
give him an opportunity to improve. Thus, ilelithe Defendant did not make its ultimate
decision to terminate the Plaintiff in January 20it did have clearly documented issues with the
Plaintiff that it believed merited termination.

The performance issues canted through the remainder oétRlaintiff's tenure. Again,
the Plaintiff points to the two versions of thigty-day review as evidence that the reasons
provided for his termination are pretextual and thiattermination is linkd to the filing of his
EEOC complaint. However, as noted aboverehs no evidence on whi@ reasonable jury
could rely to so find. The evidence is uqited that Defendanttended to terminate the
Plaintiff prior to his leave, placed him on a Ptensidered him to not be going beyond minimal
requirements before his EEOC complaint, and iciemed him to still not be doing so after the
EEOC complaint.

The Plaintiff’'s remaining argument is ththe Defendant made the final decision to
terminate him less than two months aftefite®l his EEOC complaint, when it drafted the

termination summary in August 2015. While the Defendant notes that the termination did not

motion, the Court will assume that the reletvdecision-makers were aware of the EEOC
complaint.



occur until October 2015, four mdrst after the filing of the EEOC complaint, in either case
“suspicious timing alone rarely is sufficientdoeate a triable issue, and on a motion for
summary judgment, mere temporal proximityat enough to establisa genuine issue of
material fact.” Riley v. City of Kokom®09 F.3d 182, 188-89 (7th Cir. 2018) (internal quotation
marks omitted). The Plaintiff fails to point tdher evidence which could support his claim.
Accordingly, the Plaintiff has failed to pregdris retaliation claim unadhe direct method, and
summary judgment IGRANTED as to this claim.
B. Uniformed Services Employment and Reemployment Act

The Plaintiff also brings a claim unddse Uniformed Services Employment and
Reemployment Act. USERRA provides that “[a] person who is a member of . . . a uniformed
service shall not be denied . . . retenfibemployment, promatin, or any benefit of
employment by an employer on the basis of thambership.” 38 U.S.C. § 4311(a). Such
discrimination exists where the employee’s ssrvnembership was “a motivating factor” in the
employer’s adverse action “unless the employemnxaxe that the actioneuld have been taken
in the absence of such membership.” 38 U.§.€311(c)(1). “This provisn creates a two-step
burden-shifting scheme: (1) oma plaintiff makes outarima faciecase by showing that his
membership was ‘a motivating factor,” (2) the dem shifts to the employer to prove that it
would have taken the same action regardle8stdyo v. Volvo Grp. N. Amer., LLB05 F.3d
278, 284 (7th Cir. 2015).

The Plaintiff argues that:

[s]ufficient evidence exists to demonstrdiat [the Plaintiff’'s] military service

was a motivating factor in [the] Defendandlecision to terminate him. [The]

Defendant made several suspicious statémabout [the Plaintiff's] military

service including accusations of lying andgery. Equally suspicious is the fact

that [the Plaintiff] was not promptly restated and had to jump through additional
hoops just to come back to work.dditionally, [the] Defendant immediately
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placed [the Plaintiff] on a Plupon his return from active duty service. Finally,
[the] Defendant cannot show that ibwd have terminated [the Plaintiff's]
employment without regard to his military status or leave.

Dkt. No. 61 at 22. In support of this argumehg Plaintiff argues (1) #t in spite of having
received multiple copies of the Plaintiff's ordethe Defendant threatened to terminate him
while he was on military leave; (2) the Defendant failed to promptly reinstate him; and (3) the
Defendant placed him on a PIP immediatelydwihg his return frormilitary leave. The
problem with the Plaintiff's arguent is that the Defendant wadtto terminate the Plaintiff
prior to his military leave, and therefore the féwit the Defendant continued to wish to do so
during and after his military leave is not evidetitat the Defendant had decided to terminate
the Plaintiff because of his military statuRather, as discussed above, the evidence
demonstrates that the Defendant believadi titie Plaintiff's poor performance warranted
termination throughout this entire time perioficcordingly, the Defendant’s request for
summary judgment as to this claim3RANTED.

V. CONCLUSION

For the reasons set forth above, the Deferslambtion for summary judgment, Dkt. No.
57, iIsGRANTED in its entirety.

SO ORDERED®5/26/2019

[V egunn JZW

Hon. William T. Lawrence, Senior Judge
United States District Court
Southern District of Indiana

Copies to all counsel of rebvia electronic notification
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