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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
GINGER TICHY,
Plaintiff,
V. No. 1:17€v-04426TAB-SEB

CHIEF OF THEINDIANAPOLIS
METROPOLITAN POLICE DEPARTMENT,

Defendant.

N N N N N N N N N N

ORDER DENYING DEFENDANT’'S MOTION TO DISMISS
Introduction

At issue isa motion to dismiss filed bpefendant Chiebf Police Brian Roacbf the
Indianapolis Metropolitan Polid@epartment Plaintiff Ginger Tichybrings this action seeking
declaratory and injunctive relief against enforcemersiestion 431-702 of the Indianapolis-

Marion County Municipal Code, which is designed to prevent pedestrians from panhandling, or
otherwig soliciting, from drivers at intersectionRoachmovesfor this Court to dismiss

pursuant td-ederal Rule of Civil Procedure 12(b)fty lack of subject matter jurisdictioor,
alternativdy, based on abstention. However, the Court has subject matter jurisdiction and
declines to exercise its discretion to dismiss Tickgiiplaint. Therefore, the Court denies
Defendant’s motion to dismisgFiling No. 25]

II. Background

Tichy isa homelesperson who relies on panhandling for incomelirfjg No. 26-1, at

ECFE p. 1249 1] In May 2017, he MarionSuperior Court in Indianapolis, Indiarteeld Tichy

liable for violating section 43X02 of the Indianapolis-Marion County Municipal Code and
issued a permanent injunction ordering her compliance with the ordinddcet [ 3] Section

431-702 states:
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It shall be unlawful for a pedestrian to sit, stand or move within or upon a roadway,
or a median between two (2) roadways, or within the public-ofay not
exceeding fifty (50) feet from the traveled portion of any intersection dtauroy

an automatic traffic signal or stop sign, for the purpose of or while engaged in (by
oral or written methods): (1) Soliciting, or peddling, selling, advertjgiogating,

or distributing any product, property, or service, including but not limited to sicket
hardbills, newspapers, or other printed material, to or from an occupant of a vehicle
in the roadway; or, (2) Conversation or discourse with an occapantehicle in

the roadway.

Indianapolis - Marion County, Indiana Code of Ordinances § 431-J& six days after the
Marion Superior Court issued the permanent injunction, the City asked that court todigid Ti
in contempt, which it did, for continuing to panhandle in violation of the injunctiorirend

ordinance. [filing No. 261, at ECE p. 124, .}

In October2017, nstead of arguing the meré the contempt chargdichy requested

relief fromthejudgment under Indiana Rule of Civil Procedure 60(B)lirjg No. 26-1] She

alleged thathe permanent injunction violated her right to free expression, the Indiana
Constitution the Indiana Home Rul&ct, and principles of “Due Process and fundatak

fairness.” Filing No. 26-1, at ECFE p. 128-29f 24-26, 29, 3] In November 2017, while the

state proceedings continued, Tichy filed this federal lawsEitinh No. 1] Her arguments are
notablysimilar, butTichy does not challenge the proprietyanfy sate courtuling directly.
Rather, she askthis Court to declare the ordinance unconstitutional and issue a prospective

injunction against future enforcementd.[at ECF p. 67, 11 23]

In January 2018, the Marion Superior Ccheld a hearingegarding Tichy’'s Rule 60(B)
motion. The courtletermined thahe ordinancés “without legal effect” because it vioksd
principles of preemption found in the Indiana Constitution,thedndiana Home Rul&ct.

[Filing No. 26-9, at ECF p. 1B The statecourt issued an oral ruling because it wanted to avoid

any further delays but added that a written ruling would follow. gt ECFE p. 2(0 The court
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notedthat“the gist of [the written ruling] will be that . [the ordinance] is in violation, again of
Article 4, sections 22 and 23, and . . . the Home Rule statjite] NonethelesfRoach
continued to enforcthe ordinanceven after the January hearihg.

[1l. Discussion

Roachargues this Court lacks subject matter jurisdiction to Tezdny's caserelyingon
theRookerFeldmandoctrine. In the alternative, Roach contends that the Court should exercise
its discretion and dismisEchy’s claims undeWilton-Brillhart abstention doctrineTichy
counters thaher federal claindoes not triggeRookerFeldmanand that invoking the abstention
doctrine would require overturning Supreme Court precedent, which is outside the yothorit
this Court. As discussed beloRpachfails to persuade the Court tltasmissal is appropriate
under eitheRookerFeldmanor Wilton-Brillhart.

A. The Court Has Subject Matter Jurisdiction

Roachargues this Court lacks subject matter jurisdiction because it has only original
jurisdiction and cannot act as judicial review of a state court proceeding. Mhit®rrecthat
the Court does not have jurisdiction to review state court procee&ogslis argument misses
the mark He further argues this lawsuit is inextricably intertwined with state coodegadings
and that théederal and state court litigatigonesent the same issues. HoweRerachinterprets
RookerFeldmanmore broadly than both the Supreme Court and the Seventh Circuit.
TheRookerFeldmandoctrine represents a limitation on the subject matter jurisdiction of
lower federal courtsArnold v. KID Real Estate, LLZ52 F. 3d 700, 704 (7th Cir. 20140his
limitation is based on the principle tff@ongress empowered only the Supreme Court to

exercise appellate authority to reverse and maldte court judgments.fd. However, the

1 SeeMarion Superior Court Cause Nos. 49D04-1&D3-009558 and 49D04-180@V-014332.
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doctrine is “narrowly confined” to only those cases where the federal filardttacking the

state court judgment itselfd. In other words,te essence d@ookerFeldmanis that the lower
federal courts cannaffer judicial review of state court judgmentdurich Am. Ins. Co. v.
Superior Court for Cal.326 F.3d 816, 823 (7th Cir. 20038But Rooker-Feldmanloes not
preventfederalplaintiffs from challenging the “statute or rule governing the [state court]
decision” Skinner v. Switzeb62 U.S. 521, 532 (2011)n Skinner the Supreme Court
determinedhatRooker-Feldmalid not apply because the federal plaintiff was challenging the
constitutionality ofthe Texas statute that the stabeirt authoritatively applied but not tetate
court judgnent itself 1d.

This Court has subject matter jurisdiction to hBahy's complaintbecauseshehas not
requested appellate review of the state court decision. Rsltleeis challenging the underlying
city ordinance that she was cited for violating. L8&a@nner Tichy asks the Court to determine
whether the law the state court authoritatively applied is constitutional.e sl could have
the precedential effect alteling the state court’s decisiondchy’s federal claim does not
invoke the narrowly confineRookerFeldmandoctrinebecause Tichgoes not attack the state
court judgment itself.

Roachnext argues that the state and federal cases are inextricabthyimtel and that
this is precisely the type of situati®ookerFeldmanprecludes.Roachfurther states that this
Court cannot grarifichy's requested relief without invalidating the state court’s judgment.
However, this argument fails to recognize tifeedence betweeRooker-Feldmana
jurisdictionalquestion, and preclusion doctrine.

The Seventh Circuhas retreated from theextricably intertwinedstandard The

standard was set out ifelley v. Medl Solutions, LLC548 F.3d 600, 603 (7th Cir. 200&)
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which the Seventh Circuit held thabokerFeldman“applies not only to claims that were
actually raised beforthe state court, but also to claims that are inextricably intertwined with
state court determinationsBut subsequent Seventh Circuit cases questioned the validitgtof th
standard.SeeCervac v. Littman551 B.R. 355, 362 (E.D. lll. 201%gollectingSeventh Circuit
cases that question the inextricalviiertwined standard). Recently, the Seventh Circuit has
gone even furthdsy determining that the inextricably intertwinkehguage'should not be used

as a ground of decisionMilchtein v. Chisholm880 F.3d 895, 898 (7th Cir. 2018Jhe

Milchtein Court further explained th#tthe state and federal cases are “intertwinaay in the
sense that they share a “fadtaalegal contention that was, or could have been, presented to the
state judge, then the connection concerns the rules of preclusion, which are dictipmed and
are outside the scope RbokerFeldmandoctrine.” Id. The Court further concluded that “[t|he
vital question . . is whether the federal plaintiff seeks the alteration of a state courtregudy

Id. (finding RookerFeldmandid not apply because the plaintiffs did not ask the Court to “alter
or annul any decision by a state judge”

While the issues presented to this Court aretanbally similar to those argued in state
court, this fact is within the domain of preclusion and abstention dagtaiech limit
duplicativelitigation. Like Milchtein, Tichy challengethe constitutionality of the same city
ordinance that the stateuwrt applied, but she does not challenge any state court judgment itself.
[Filing No. 2Q] At the time Tichy filed her complaint in this Cowshe had requested relief
from judgment in stateourt. She does not ask this Coursitailarly relieve her of past

judgments. Compareriling No. 20, at ECF p. 6541 15, with Filing No. 26-1, at ECF p.,J

16.] Rather, she asks this Court to declare section 431-702 unconstitutional andReajthin

from future enforcementTherefore RookerFeldmanis inappicable
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B. The Court Declines toExercise its Discretion to Abstain

Roachargues that thevilton-Brillhart abstention doctrine urges this Court to abstain
from hearing Tichy’s complaintin support, he contends that Tichy’'s federal claim is
declaratory anthat under the Declaratory Judgment Act, federal courts may, but are not
required todeclare the rights of litigantdJltimately, the crux oRoachs argument is that the
controversy between the parties can be better settled in the proceeding pesthtg court
because there is limited federal interest, the issues presented here are phectsehe as in
state courtand principles of federalisiand comity weigh heavily towarismissal. Therefore,
RoacharguesWilton-Brillhart counsels abstention.

Tichy counters that this case is governed\yoley v. Maynard430 U.S. 705 (1977)
which Tichy contendexpressly authorizes thepiy of prospective relief she requests.
Additionally, though Tichy does request both declaratory and injunctive relief, stemndsribat
hercore request is injunctiveBy contending that her claim is primarily injunctishe
implicitly argues againshe sort of discretioRoachendorses. Furthermore, Tichy contends
that her clairs under théJnited State€onstitutionare stronger and th¥ilton-Brillhart does
not apply to cases governed by federal law. The Court is not convivat®tlilton-Brillhart
does not apply. Nonetheless, weighingrilevant criteria undewilton-Brillhart, the Court
sides with Tichy

Arguing Wilton-Brillhart’s inapplicability, Tichy first contendghatthe issue before the
Court was already decided\iooley v. Maynard430 U.S. 705 (1977)Roachcounters that
Wooleyis inapplicable because it applied theungerdoctrine to a criminal conviction and not
the Wilton-Brillhart doctrine to dinding of civil liability, as in the present casRoachs
analysis oMWooleyis persuasiveThe Suprem€ourt’s opinion inWooleyis devoid of any
reference taheWilton-Brillhart doctrineandthe state statute Wooleywas criminalas opposed

6
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to civil. 1d. Put simply, the need for federal shelte¥\iooleywas significantly heightened
because it was a criminal casBy comparison, the stakes of being found liable under a city
civil ordinance are much lessvere, so the Counasdiscretion undewilton-Brillhart.

Tichy also contends that tNgilton-Brillhart standard is inapplicable because her federal
claim is primarily a request for injunctive relief. She then seems to impglyhean&ourt should
only dismisgf there areexceptional circumstances. Tichy cites no authority for the proposition
that one claim can predominate the other. In fact, the Seventh Circuit follovsethleat where
both declaratory and naeclaratory elief is sought, “the district court should determine
whether the claims seeking rdeclaratory relief are independent of the declaratory claim.”
R.R. Street & Co., Inc. v. Vulcan Materials C869 F.3d 711, 716 (7th Cir. 2009Vhether the
non-declaratory relief is independent is determined by using atepoprocessld. at 716 n.6
First, the nordeclaratory claim must have its own federal subject matter jurisalicticl
second, the non-declaratory relief’s viability must not be wholly dependent on tlessoéthe
declaratory claim.d. If the non-declaratory claim is independent, then the Courtestpé
exceptional circumstances test underGoéorado Riverdoctrine? Id. at 717 But if the non-
declaratory claim (i.e. an injunction) is wholly dependent on the demtgratief, then the Court
maintains discretion under théilton-Brillhart doctrine. Id.

The Court maintains its discretion to hear Tichy’s claim because the injunctiviesteie
seeks is wholly dependent on her request for declaratory relief. This Courtiéics épiestion
subject matter jurisdiction over Ticlsyrequest for declaratory relief because she is claiming that

the ordinanceiolates thdJ.S. Constitution, and, as earlier reasoned, her claim does not run

2 The Colorado Riverdoctrine was set forth iiolorado River Water Conservation Dist. v.
United States424 U.S. 800 (1976)
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afoul ofthe Rooker-Feldmamloctrine. However, without considering Tichy’s contention that
the ordinance is unlawful, the source of jurisdiction for her injunctive request is ant cle
Furthermorethe only basigichy offers for the injunction is her request for declaratory relief.
Thus, without granting the declaratory religfere would be no reason for this Court to enjoin
Roachfrom enforcingthe ordinance. Therefor€ichy’'s requested injunction is wholly
dependent on heequest for declaratory relief and the exceptional circumstances standard is
inapplicable. Tichy's amplaintremains within the realm &Wilton-Brillhart.
UnderWilton-Brillhart, lower federal courts “possess significant discretion to dismiss or
stay claims seeking declaratory relief, even if the court has subject mageicjion.” Envision
Healthcare, Inc. v. PreferredOne Ins. C604 F.3d 983, 986 (7th Cir. 2010yhis is because
“[w]e live in a jurisdiction of two sovereignties, each having its own system of coulgslare
and enfore its laws in common territory.Reiter v. lll. Nal Cas. Co.213 F.2d 946, 948 (7th
Cir. 1954) That system of fegralismrequires adherence to the “spirit of reciprocal comity and
mutual assistance to promote due and orderly procedlte. Though the Supreme Court
maintains appellate jurisdictipstate courts have the “right to decide . . . whethéajahof the
[l] egislature . . . [is] in conflict with the Constitution of the United Staté&s.”But this does not
require reflexve deference to state proceedings. Rather, federal courts determine whether to
abstain and dismiss requests for declaratory relief based on “a circumsgeabfsgine Court’s]
fitness informed by the teachings and experience concerning the functibestent of federal
judicial power.” Wilton v. Seven Falls Cdb15 U.S. 277, 287 (199%quotingPublic Serv.
Comm’n of Utah v. Wycoff G844 U.S. 237, 243 (1992)In this spirit,the Wilton-Brillhart
abstention doctrinseels to ersurewise judicial economy and administratjon. at 28§ avoid

forum shoppingReiter, 213 F.2d at 94%nd avoid gratuitous interference with the orderly
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disposition of state court proceedingsgArnold v. KID Real Estate, LLL@52 F.3d 700, 707
(7th Cir. 2014) With that said, “[t]he party requesting abstention bears the burden of
demonstrating that abstention is warrantedéumann v. Carlson Envitl., Inel29 F. Supp. 2d
946, 954 (N.D. lll. Apr. 20, 2006)

Several criteria exist to assist the Court in determining whether to abstain fronglaea
request for declaratory relieBecause of the Court’s substantial discretion, there is no set list of
criteria that should be considerefnvision Healthcare, Inc. v. PreferredOne Ins.,@G®4 F.3d
983, 986 (7th Cir. 2010)However, some caiderations are (1) whether the state and federal
actions involve the same parties, (2) whether one forum has an “advantage in témasoof t
earlier progress,(3) whether thditigation is governed by state or federal law, 4@ scope of
the state litigation and whether the federal and state courts are litigating the seamasasthat
the state litigation is likely to dispose of all claims presented in federal emar(5) whethethe
state court “is situated at least as well as [the federalldoudsolve the parties’ disputet
whether the federal litigation retains a useful purp&sad. at 986-97 State Auto. Mut. Ins.
Co. v. ReedNo. 1:06ev-1616DFH-WTL, 2008 WL 885881, at *8-9 (S.D. Ind. Mar. 28, 2008)

In thiscase, the parties are effectively the same as in the state court litigatioate In st
court, the plaintiff is the City of Indianapolis. In this Codiithy’s adversarys the Chief of the
Indianapolis Metropolitan Police Department, in his official cagaclthe difference is
inconsequentidbecausehe police department is the relevdntision within the City of
Indianapolis municipal government.

Next, Tichy’s claims are governed by both state and federal law. If her claims were
solely based on Indma law then that fact would weigh heavily toward abstentioBeeState

Auto. Mut. Ins. C9.2008 WL 885881at *9 (finding a lack of federal claims important because
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of the dearth of federal interest in the cag@i the other hand, if Tichy’s claims were solely
based on federal law, then the Court would be less likely to abstain because of thedenhance
federal interest in the cadeBut in the present case, Tichyims arise under both federal and
state lawsothe Court is not convinced that this criterion weighs measutaliyrdeither
abstention or retention.

Neither court has an advantage in time or progress over the Sivae of Tichy’s
citations under the ordinanoecurred before the federal litigation was filed, and some occurred

after. [Filing No. 26, at ECF p.. If the state court proceeding was a single case that was

further along than this proceedinthatfact would weigh heavily towardbstention.SeeState

Auto. Mut. Ins. C9.2008 WL 885881, at *@weighing towardabstention the fact that the state

court proceedings had progressed at least as far as the federal proceetiingbkianhe state

court was scheduled for an earlier date). But where, as here, the statecametling is a series

of small cases atffierent stages of the litigation process, no time or progress advantagaris cle
The issues being litigated in this Court are remarkably similar to the arguments in sta

court. In the Marion Superior Court, Tichy argued that the ordinance violates both #realndi

Constitution andhe First Amendment to the U.S. Constitutiorkiling No. 26-2] Later, she

added that the ordinance violates the Equal Protection Clause, the Fourth Amendment, and the

Privileges and Immunities ClauseEil[ng No. 26-5, at ECF p. 19-40Likewise, her complaint

in this Court alleges the ordinance violates the same elements of the U.8&u@amsnd the

3 Tichy very briefly argues thawilton-Brillhart abstention is not approprigtecases arising
under federalaw. [Filing No. 27, at ECF p. 2:B This is incorrect. While the amount of federal
interest is one critewsn the Court may consider, it is not dispositi8=elohnson v. LopingiNo.
09-cv-1009-JPG, 2010 WL 4595669 (S.D. Ill. Nov. 4, 20(ahstaining undewilton-Brillhart
because the resolution of the state proceedings would fully resolve tha fekee and not
merely because of the existence of federal claims).
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Indiana Constitution. Hiling No. 20, at ECFE p. 5:6]1 3037.] This similarity weighs in favor

of abstaining because the state and federal proceedings are sidgipeaallel. Still,the
guestion of whether to abstain is broader than whether the state anddetiersl are parallel.
An important question is whether the federal litigation serves a “useful purposgendent of
the state litigation.SeeMedical Assur. Co. v. Hellma610 F.3d 371, 379 (7th Cir. 2010)

The critical criterion in this case is whether the state court is better situatedve thso
parties’ claims and defenses than this Court, or whether the federal Iitigaties a useful
purpose. While both courts could hear claims under the U.S. Constitution and the Indiana
Constitution, he state court i;n a much more authoritative position to interpret the Indiana
Constitution, which it has done. In fact, the Marion Superior Court held in a January 2018

hearingthatthe ordinanceiolates the state preemption doctrineHling No. 26-9, at ECF p.

18], which is an argument Tichalso m&esto this Court.

Importantly, the state cougeemingly impliedhat the January ruling was merely a
defense to a charge under the ordinance ahd determination th&oachshould stop
enforcement. Specifically, the judge stated, “but obviously [this ruling] alpadts other
panhandling cases that the City might potentially need to bring, although o¢ tooss
arguments would have to be raised, uh, at the time appropriate for those casies.’'Np. 26-

9, at ECF p. 18 Therefore, the state court proceedings do not seem destined to prevent

panhandlers from being citéd the first place.
If Roachfollowed up this state decision by ceasing enforcement of the ordinance, then

this Court would likely abstain because the state would have shown that it not onlgatee re
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Tichy’s corecomplaint, but has in fact done $dut this Court iscompelled to take judicial
notice of the fact that Roadontinuedo cite Tichy for violatinghe ordinanceven though the
Marion Superior Court ruleth the January hearirtbat itviolates state preemption doctrine
SeeCity of Indianapolis v. TichyNo. 49D04-18039V-009558 (Ind. Super. Ct. Marion Cnty.
2018) City of Indianapolis v. TichyNo. 49D04-18042V-014332 (Ind. SupefCt. Marion Cnty.
2018) see alsal601 Corp. v. Town of Cicer@20 F.3d 522, 527 n.4 (7th Cir. 20XAbtingthat
district courts are permitted to take judicial notice of state court proceedir@jsen this,
Roachfalls short of meeting his burden to show that the state proceedings are biettetosui
resolve the issues at hand. Tichfgderal action stilserves a useful purpose becausdtiet
route to resolution of her complaint may be for this Court to hear her argumenktethat
ordinances unenforceableTherefore, the Court declines to exercise its discretion to abstain.

V. Conclusion

For these reasons, the Court has subject matter jurisdiction to hear Tmmygkaint and

declines to exercise its discretion to abstain. Therefore, the Court deniessRoaitbn to

dismiss. [Filing No. 25]
Date: 7/25/2018

S /Z/L—/

Tim A. Baker
United States Magistrate Judge
Southern District of Indiana

Distribution: All ECF-registered counsel of record by email.

4 The Court takes no position regarding the merits of Tichy’s claims. The Court orgytimaite
the state proceedings have not dispensed with the utility of Tichy’s feubih.

> The Court also notahat the Indianapolis Police Department’s own website advertises that
431-702 is still enforced. Indianapolis Metropolitan Police Departns¢rget Vending
http://www.indy.gov/eGov/City/DPS/IMPD/Enforcement/Trafficfies/vending.aspftast

visited July 12, 2018).
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