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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
TIMOTHY A. ENDRE,
Plaintiff,
V. No. 1:17cv-04446JRSMJID

UNITED STATES OF AMERICA,

N N N N N N N N N

Defendant.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT

Plaintiff Timothy A. Endre, an inmate at Greenville Federal Correctional Ihetitin
Greenville, lllinois, allegeg¢hat Bureau of Prison (“BOP”) employees failed to protect him from
sexual assault by another inmatkile he was incarcerated at the Federal CorrectiGoalplex
in Terre Haute, Indiana (“RCTerre Haute”) Mr. Endrebrings this suit under the Federal Tort
Claims Act (“FTCA”) against the United States of America for money dama@pedJnited States
seels resolution of this action through summary judgment. For the reasons explained below, the
motion for summary judgment, dkt3], is denied.

l.
Summary Judgment Standard

A motion for summary judgment asks the Court to find that a triahmecessary because
there is no genuine dispute as to any material fact and, instead, the movanedterjtidgment
as a matter of lawSeefFed. R. Civ. P. 56(aps the current version of Rule 56 makes clear,
whether a party asserts that a factndisputed or genuinely disputed, the party must support the
asserted fact by citing to particular parts of the record, including depositions, tdsume
affidavits. Fed. R. Civ. P. 56(c)(1)(AA party can also support a fact by showing that the

materals cited do not establish the absence or presence of a genuine dispute or that the adverse
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party cannot produce admissible evidence to support the Fedt. R. Civ. P.
56(c)(1)(B).Affidavits or declarations must be made on personal knowledge, setasittiiat
would be admissible in evidence, and show that the affiant is competentifio dasmatters
stated.Fed. R. Civ. P. 56(c)(4)-ailure to properly support a fact in opposition to a movant’'s
factual assertion can result in the movant’s factdeimnsidered undisputed, and potentially in
the grant of summary judgmerited. R. Civ. P. 56(e).

In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decisighdisputed fact is material if it ight affect the outcome of the
suit under the governing lawVilliams v. Brooks 809 F.3d 936, 9442 (7th Cir. 2016)‘A
genuine dispute as to any material fact exists ‘if the evidence is such thatreabéagary could
return a verdict for the nonmoving partyDaugherty v. Page06 F.3d 606, 6620 (7th Cir.
2018) (quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the evédgas vVasilades 814 F.3d 890, 896
(7th Cir. 2016)The moving party is entitled to summary judgment if no reasonablédiridetr
could return a verdict for the nenoving party.Nelson v. Milley 570 F.3d 868, 875 (7th
Cir. 2009).The Courtviews the record in the light most favorable to the-mmving party and
draws all reasonable inferences in that party’s faskiba v. lllinois Cent. R.R. C&84 F.3d 708,

717 (7th Cir. 2018)it cannot weigh evidence or make ditglity determinations on summary
judgment because those tasks are left tdabiginder. Miller v. Gonzalez761 F.3d 822, 827 (7th
Cir. 2014).The Court need only consider the cited materkdsl. R. Civ. P. 56(c)(3), and the
Seventh Circuit Court oAppeals hasepeatedly assured the district courts that they are not

required td'scour every inch of the recordidr evidence that is potentially relevant to the summary



judgment motion before ther@rant v. Trustees of Indiana Universig70 F.3d 562573-74 (7th
Cir. 2017).Any doubt as to the existence of a genuine issue for trial is resolved against the moving
party.Anderson477 U.S. aR55.

.
Factual Background

A. Policiesat FCC Terre Haute Regarding Sexual Assault and Census Counts

Pursuanto federallaw, the BOP hasimplementedoliciesandprocedureso preventand
respondto the problem of prison sexual assault.See42 U.S.C.8 30307(a){b) (requiring the
AttorneyGeneralo “publish afinal rule adoptinghationalstandards$or the detection,prevention,
reduction,and punishment ofprisonrape” that “shall applyto the FederaBureauof Prisons”).
In compliancewith theseprocedures-CCTerreHauteunderwent &rison RapeElimination Act
(“PREA") auditin June 2016. The auditaleterminedthat FCC Terre Haute compliedwith all
applicable PREAstandards.Dkt. 44. Mr. Endre disputes the accuracy of the audit report’s
conclusions. Dki51.

Upon arrival at FCC Terre Haute, inmatesreceivea copy of thefacility’'s handbook
Dkt. 43-1. This handbook containsectionentitled“Sexually AbusiveBehaviorPreventiorand
Intervention:An Overviewfor OffenderqMar. 2014).”1d. It informsinmateghat“[w]hile youare
incarceratedno one has the righio pressureyou to engagein sexualacts” Id. (emphasisn
original). It informsinmatesthatif theyfeel threatenedthey should‘approachany staff member
andaskfor assistance.ld. It alsoinformsthemthatif they are sexuallyassaultedthey should
“report it immediatelyto staffwho will offer you protectionfrom theassailant.”ld. (emphasisn
original). They shouldalso“seemedicalstaff BEFORE][they] shower,wash, drinkeat, change

clothing, orusethe bathroont Id. (emphasis iroriginal).

Inmates arenot requiredto namethdr assailantwhen making a report or to obtain



protection.If theinmateis “not comfortabletalkingwith staff[,]” theyhave five*other mears to
confidential[ly] report sexually abusive behavior’they can write directly to the Warden,
RegionalDirector or Director using“specialmail procedures”they canfile anadministrative
remedyrequestat either the facility or Regionallevel, they canwrite to the Office of the
InspectorGeneral(“OIG”); theycanemail OIG through theTfRULINCS email system or they
canhave another persanakethereportontheir behalfthrough theBOP’s publicwebsite.ld.
Mr. Endre’s unswormesponse to the defendant's motion for summary judgment states that
there is no evidence that he received a handbook when he arrived at FCCalge®kt. 51.
During his deposition, he testified that he did not go to orientation until somatifugug 2015.
Dkt. 48 at9.

FCC Terre Haute hamit into place post orders and special instructibasinformprison
guardshow to conduct official counts, census counts, emergency counts, and other security
procedures. MrEndre alleges that he was attackedmp census countshile he was housed in
general populatiarA document titled “Special Instructions General Population Housing Units”
states that during census countfa]ll inmates in the housing units will be secured in their
assigned cell.”Dkt. 61-1 at 38.

B. Mr. Endre’s Incarceration at Terre Haute and Alleged Abuse

Mr. Endrewashousedat FCC Terre Hautestarting on July 9, 2015, and throughout the
events that gave rise to this laws#itior to Mr. Endre’sarrivalatFCCTerre Hautehiscriminal
defenseattorneyadvised him to “check in” to protectivecustodywhen he got therebecause

he wasa sexoffender. Dkt. 48at 111 Mr. Endre inquired abouthat uponarrival, and a BOP

! The fact section relies heavily on Mr. Endre’s deposition testimony. Mr. Hiispeites the
admissibility of his deposition testimony because he did not sign the transcripg does not
point to any errors or inaccuracies in the transcijit. 51 at12. In ruling on this motion, the



staff membertold him that he couldcheckinto protectivecustodyif he wishedto do so, but
thattherewere numerous othesex offendersin the generalpopulation Mr. Endredecided’|

guess’'m goingto try” to remainin general population.ld.

Uponarrivalat FCCTerreHaute Mr. Endrehadaclinical encountewith amentalhealth
service provider. MeganStevensywhodiscussed thBREA requirementandtheBOP Sexual
Abuse PreventiorPolicy with Mr. Endre. Dkt. 43-7. To determine whether MEndre would
be atanincreasedisk of becoming aictim of sexualassaultDr. Stevensaskedwvhetherhehad
previouslybeena victim of sexualassaulteitherin prison orin the community. Although
Mr. Endre did noadmitbeing the victim of any prior sexual assaDit, Stevendhadaccesgo
recordsthatrevealedpastabuseld.; Dkt. 48at 15 At some point, Mr. Endréold Dr. Stevens
that he had been sexually assaulted as a child, but his mother did not believe him when he
reported it to her. Dkt.8lat 1415.

While housed in generalpopulation housing uniMr. Endremetanotherinmatewho
lived in the samenit but was assignedo a different cell from Mr. Endre.ld. at16. Theother
inmatevisited Mr. Endre in Mr. Endre’s cell while Mr. Endre’s cellmate was dwnay the cell.
Id. at 7. The other inmat#feredto shaveMr. Endre’sbacksothatthe otherinmatecould give
Mr. Endrea massageld. at 7-8. Mr. Endre consentedo the shave, but during the shaving
process,the other inmate pulled Mr. Endre’s boxers downand beganto fondle him. Id.
Mr. Endredid notcall an officer forassistancer pressthe panidutton inhis cell, even though

he knew that an officer would respomid he did. Id. at 8-9. This interactioncontinuedfor

Court would be obligated to disregard any change in substance that contradidtadstwpt
unless it [could] plausibly be represented as the correction of an efrangtription such as
dropping a “not.”SeeThorn v. Sundstrand Aero Cor®07 F.3d 383, 389 (7th Cir. 2000)
Therefore, the Court will consider th@signed transcri@s evidence.



approximately 2@ninuteswithout anyonavitnessingt, afterwhichtime Mr. Endredid not tell
anyone what had happendd. at 9. Mr. Endredid not file anadministrativaemedyrequest
about the incident, nor did laskto be movedo adifferenthousing unit oplacedin protective

custodyor report the incident to Dr. Stevens when he met withltleat 12, Dkt. 437.

On August 4, 2015, the other inmate was again shaving Mr. Bmldea hepenetrated
Mr. Endre’sanus with his finger, tongue, and periikt. 48at11. Mr. Endresaid“no,” but he
did not call for help. The othenmate continued thassault,causingMr. Endreinjury to his
anus.Mr. Endredid not seek any medical treatment tbis injury, however,nor did hetell
anyonewhat hadhappenedld. at 11-12. Threedayslater, on August7, 2015,Mr. Endrehad
anotherclinical encountewith Dr. Stevensbut he did not report the assaults or appear to be in
any distressld. at 13 Dkt. 43-7. The assaults continuesh a daily basis during census counts.
Dkt. 48at11. Mr. Endrecontends that BOP staff should not have allowed the other inmate to be
locked in Mr. Endre’s cell during these count times.at34.Mr. Endreis not awarethat any
BOP staff memberever saw one of theallegedassaultgaking place,or thatthe otheinmate
evertold anyonevhat hewasdoingto Mr. Endre. Id. at48.

Onor about August 28, 2016lr. Endreenrolledin theLife Connection®rogram(LCP),

afaith-basedorogramintendedo reducerecidivismin which all participantdive in a particular
unit. Dkt. 48at10. Mr. Endre didhisin partto getawayfrom the otheinmate.After Mr. Endre
movedto the program’s unithe did not experienany furtherassaultsld.

On September5, 2015,Mr. Endre had anotherclinical contactwith Dr. StevensHe
appearedo herto be doingwell in his new housing unitandhe did not report thassaultdo
heratthattime. Id. at 13; dkt. 437. On the contrary, he “put[ ] on a front’becausehe didn’t

want her “to know [his] true feelings.” Dkt. 48 at 13.



C. The Report, Investigation, and Transfer of the Alleged Assailant

On or aboutOctober29, 2015Mr. Endrelearnedthat the otherinmatewasmovingto a
unit adjacentto Mr. Endre’s unit Id. at 15. Mr. Endrefeared that hevould soon have mer
contactwith the otherinmate.ld. The following morning, oi®ctober30, 2015,Mr. Endrehad
a clinical encountemith Dr. Stevensin which he told her he had been sexually assaulted
at 16.

In accordancewith policy, thefacility initiated an investigation.ld. at 16; dkt43-1;
dkt. 43-7 Theallegedassailantvasremovedrom hishousing uniendplacedn Administrative
Detention. Dkt. 43-1. The investigation includedeparateconfidentialinterviewswith both
inmatesand medical assessmentsf both inmates.In Mr. Endre’s interview, he told the
investigator thathe otherinmatehadtold him thatthe staff alreadyknewwhatwashappening
did notcare andwould not believeMr. Endreif he did report thassaultbecaus®éir. Endrewas
himselfasexoffenderIn theother inmate’snterview, hedeniedeverengagingn sexuakontact
with Mr. Endre.ld. The medicahssessmentsf bothinmatesdid not showthateitherhadany
injuries. 1d. Due to the delay in reportingprvideo orphysical evidencecould be recovered.
Id.

Whenaskedwhy he did not report thassaultssoonerMr. Endrestatedthatwhenhe
was a child, he experiencedexualabuseandwhen he reportedthat abuseo his mothershe
did not believehim. Dkt. 48at 14. He statedthatexperiencenadehim reluctantto reportthe

otherinmate’sassaultsid. Mr. Endrestatedthatwhatfinally drovehim to reportthe assaults

2 Mr. Endre’s unsworn response argues that documents produced by the defendaovaryi
indicate that video evidence was reviewed during the PREA investigation. Dkt. &1 8h8
Court has reviewed the documents, dkt162nd finds no reference to the existence of video
evidence.



was learningthat the otherinmatewould be movingcloserto his housing unit?l panicked
and| decidedl neededo tell somebody somethingecausd wasn’t goingto go throughit
again.”ld. at 16.
On November 24, 2015, thavestigationwasclosedwith a finding of unsubstantiated.

Dkt. 43-1 The otherinmatewas transferredo anotherfacility, andhe hasa separte@rderin
his file ensuring havill not be houseth thesamefacility asMr. Endrein the future Id. After
Mr. Endremadehis reportto Dr. Stevenstheotherinmateneveragainassaultedir. Endreor
evenhadthe opportunityo assaultim. Dkt. 48at 18.

Il.
Discussion

The Federal Tort Claims Act (FTCA) gives district courts exclusive jurisdictigar o
claims “for injury or loss of property, or personal injury or death caused by the neghgent
wrongful act or omission of any employee of the government while acting within the scope of hi
office or employment, under circumstances where the United States,vateerson, would be
liable to the claimant in accordance with the law of the place where the act or omissiead.”

28 U.S.C. 8§ 1346(b)(1xee als®8 U.S.C. § 2674 ursuant to the FTCA, “federal inmates may
bring suit for injuries they sustain in custody as a consequence of the negligence of prison
officials.” Buechel v. United State846 F.3d 753, 758 (7th Cir. 2014). State tort law of the state
where he tort occurred applies when determining “whether the duty was breached and whether
the breach was the proximate cause of the plaintiff's injurleafott v. United State$36 F.3d

629, 637 (7th Cir. 2008kee als®8 U.S.C. § 1346(b). Mr. Endre challenges the actions of BOP
staff while he was incarceratedREC Terre Hautewhich is in Indiana, thus Indiana law applies

to this case.



Under Indiana law, Mr. Endre must prove (1) that the United States owed a duty to him;
(2) that the United States bréad that duty; and (3) that the breach proximately caused his
injuries. Siner v. Kindred Hosp. Ltd. P’ship1l N.E.3d 1184, 1187 (Ind. 2016).

There can be no disagreement that the Federal Bureau of Prisons owed a duty of care to
Mr. Endreduring his incarceration &CC Terre Haute18 U.S.C. § 4042(a)(2) (“The Bureau of
Prisons . . shall provide suitable quarters and provide for the safekeeping, care, and subsistenc
of all persons . . . convicted of offenses against the United Statéys see also Gottlieb v. United
States 624 F. Supp. 2d 1011, 1025 (S.D. Ind. 2008) (“Indiana law recognizes that a custodian has
a legal duty to exercise reasonable care to preserve the life, health, and safety of anperson
custody.” (citing casgs

Althoughit is undisputed that no guards wereviouslyaware that the other inmate posed
a risk to Mr. Endre and that no guards witnessed the attetksEndrecontendsthat guards
violated BOP policy when they locked him in his cell with the other inmate dugngus
counts.The United States disputes that failure to follow an internal polay establish a
breach of the standard of care, citiW@lMart Stores, Inc. v. Wrigh774 N.E.2d 891, 894
95 (Ind. 2002).Dkt. 77 at 2.But that case involved a dispute about jury instructions
regarding internal policies, rather than the admissibility of thosecigsli The Indiana
Supreme Court helthat a portion of a jury instruction redat to WalMart's internal policies
was improper because it “told the jurors that becauseMdal has established certain rules and
policies, those rules and policies are evidence of the degree of care recognizedNbgriNl
ordinary care.'ld. at 894 But the Indiana Supreme Court also cited multiple cases and treatises in
support of the proposition that internal policies are admissible and relevant to shiergaéwhat

the standard of care is in a particular case, even though those polices do motstmtdard of



care.ld.; Gannon v. Menard, Inc2019 WL 7584294, at *8 (S.D. Ind. Aug. 26, 2019) (citing
WalMart Stores, Inc. v. Wright774 N.E.2d 891, 8995 (Ind. 2002)) Failure to follow an
internal policydoes not establisher senegligence, but internal policies can be considered
when decidingvhether reasonable carestaken in a particulacase.

The United Stateprovides the affidavit of Associate Warden Gary Swaney who
attests thatensus coustare not conducteb preventsexual assautir ensure inmate safety
but areinstead designed to prevent absenteeism from prison jobs. Dkt. 7¥0ad@t. 77
1. Neither Associate Warden Swaney’s affidavit, nor any otheteenie produced by the
United States, addressthe purpose ofhe special instruction’s requirement that inmates
be secured in their assigned cells during census cotihts.United States contends that
“[t]here is nothing foreseeabtlangerous about inmates being locked in a cell togétkt. 77
at 10, n7If this is true, why does the BOP’s policy on census counts require inmates to ed secur
in their assigned cell? Associate Warden Swaney’s affidavit does not addresguivsment.

The United States cites deliberate indifference ¢aseh afkamos v. ldmblin 840 F. 3d
442 (2016), for the proposition that an inmate’s abildycbmplain about a cellmate better
promotes inmate safety than a potentially unworkable requirement that vulnarabtes not be
assigned sex offenders as cell mates. Dkt. 70,at7.While it is true that Mr. Endre would likely
not succeed on a deliberate indifference claim in the context of the Eighth Amerdoanse he
has not shown that any guard withessed any assault or knew of the particular risk gpit@sente
Mr. Endre’sattacker, the standard for proving negligence is loveplaintiff who proves only
negligence in an Eighth Amendment case fails. But here, Mr. Endre’s clainy isfardgligence
so he must show that the United States breached a duty and that the breach proximatehiaus

injuries. Furthermorethe plaintiff inRamosvasassaukd by hiscellmate and therefore the case

10



did not involve any potential negligence by guards allowing the two inmates to be locked in the
same cell.

The United States also cstaprior case fronthis Court granting summary judgmentin
FTCA casewhere the plaintiff failed to demonstrate that guards had any prior knowledge of a
problem between the aggressor and the vickhtibrook v. United StatesNo. 2:10CV-245-
WTL-WGH, 2012 WL 1014977, at *6 (S.D. Ind. Mar. 23, 20R)t that case did not involve the
alleged failure to comply with any BOP policy.

In Keller v.U.S, 771 F. 3d 1021 (7th Cir. 2014), the Seventh Circuit reversed the district
court’s grant of summary judgment in 8TCA casesimilar to this caseMr. Keller allegedthat
guards failed to protect him from an assault by another inmate because they were ladgand f
to follow a policy requiring them to monitor certain areas of the yard. The Unitexs $raiduced
a heavily redacted policy that suggested guards \egrered to monitor specific areas of the yard.

The United States raised the affirmative defense that guards patrolling theerard
engaged in a discretionary function. The Seventh Circuit rejected that atgugcanse there
was no evidence in the recotisht guards were making policy choices when they failed to
monitor the area of the yard in which Mr. Keller was assaultedat 1025 Although Keller

dealt with the discretionary function exception which is not at issue’lieneakes clear that

3 The United States raised the defense of discretionary function in response Emdvis
argument that guards are trained to identify the signs of sexual assault and thbegfoneidt
have known he was being assaulted, even though no guard everedtapssssault. The United
Statescitesunpublished cases from the District of New Mexico and the Eastern DistNcirtf
Carolina to support its argument that, “[b]ecause the detection and prevention of sealairas
prison is left to the discretioof the Bureau of Prisons, any decision that a hypothetical BOP staff
member would have made if he detected a sign of assault falls within the discyefimtiion
exception to the FTCA, barring Plaintiff's claimDkt. 52 at 8.The Court’s denial of sumany
judgment does not rest on Mr. Endre’s assettian guards were required by their PREA training
to take mandatory action to respond to his assaults. Instead, summary judgmeerti®eeause
material questions of fact remain regarding the purposkeo$pecial instruction’s requirement

11



summay judgment would be inappropriate where a mandatory prison policy provides evidence
a jury could reasonably rely on to find that the United States breached its gdrdietdinmates
Construing the facts in the light most favorable to Mindreas the nn-movant,the
United State®ias not demonstrated that there is no genuine issue as to any material faat and t
it is entitled to judgment as a matter of lag/to Mr. Endre’s FTCAWhile it is a close call,
there is a dispute of material fact as to wiketguards breached their duty to Mr. Endre when
they failed to ensure that inmates were secured in their assignedocetlsnsus couréind
whether that breach, if it occurred, was a proximate cause of Mr. Engugiss

V.
Conclusion

For the reasons stated in this Order, the defendant’s motion for summary judgment,

dkt. [43], is denied.

Because it is the Court’s preference that Mr. Eldreepresented by counsel for trial, the
Court will attempt to recruit counsel to represent him. Mr. Endre shall thavegh April 27,
2020,in which to object to the recruitment of counsel on his behalf.
Once counsel has appeared for Endre the Magstrate Judge is requested to set this
matter for a telephonic status conference to discuss what further developmesgssary for trial
and whether the case is amenable to settlement

IT IS SO ORDERED.

that inmates be secured in their assigned cell during census count and whether gluaedg fai
comply with this instructio breached a duty to protect Mr. Endre, proximately causing his
assaultsThe United Statedid not raise a discretionary function defense tegeeial instruction’s
requirement that inmates be secured in their in their assigned cell dursug @®unt, and it is not
obvious to the Court that the requirement allowed for any discretion mptementation.
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