JESSIE-BEY v. GEO et al Doc. 46

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

GREGORY JOEL JESSHBEY, )
Petitioner, g

% g No. 1:17¢ev-04578SEB-MJD
KEITH BUTTS, g
Respondent. g

Entry Denying Petition for a Writ of Habeas
Corpus and Denying Certificate of Appealability

PetitionerGregory Joel Jessiey' is an Indiana state prisoner currently incarcerated at
New CastleCorrectional Facility. For the reasons explained in this Entry, MessieBey’'s
petitionfor a writ of habeas corpus mustdemnied and the action dismissed for lack of jurisdiction.
In addition, the Court finds that a certificate of appealability should not issue.

The Petition for Writ of Habeas Cor pus
I. Background

In 1994, after a jury trial, Mr. Jessie-Bey was convicted of four counts ofnaiieviate
conduct, four counts of confinement and two counts of aggravated battery. On direct appeal, the
Indiana Court of Appeals reversed one of his convictions for aggravated battery ande@imia
case for resentencin§alone v. State, 652 N.E.2d 552 (Ind. Ct. App. 1995)is sentence was
reduced from 180 years to 70 years. He later pursued stategpesttion reliefunsuccessfully
and filed his first federal habeas corpus petition on May 1, 2013. The NortherntDisimidiana
denied his petition as untimely on July 17, 2088one v. Superintendent, No. 3:13CV-371 JD,

2013 WL 3777236 (N.D. Ind. July 17, 2013).

1 The petitioner was convicted as Orza Salone and later changed his name.
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Mr. JessieBeyfiled this petition on December 21, 2017. The respondent filed a return to
the order to show cause on February 28, 2048 JessieBey submited affidavits on March 22,
2018 which the Court construed as a reply. The Court denied the petition becauese at
successive petition and Mr. JesBiey had not sought permission from the Court of Appeals to
proceed with a successive petition under 28 U.S.C. § 2244(b). Two days after judgment was
entered, Mr. JessiBey moved for an extension of time to replytihe respondent’s return. The
Court vacated the judgment and granted Mr. Jd3sies extension. He filed a reply on May 3,
2018, arguing that his first 8 2254 petition was actually a lien enforcement mdt@imction is
now ripe for review.

Il. Discussion

When there has already been a decision on the merits in a federal habeas actiom, to obtai
another round of federal collateral review a petitioner requires peomi§sim the Court of
Appeals under 28 U.S.C. 8§ 2244(Igge Pottsv. United Sates, 210 F.3d 770 (7th Cir. 2000). This
statute, § 2244(b)(3), “creates a ‘gatekeeping’ mechanism for the consideration of second or
successive [habeas] applications in the district cotr#lker v. Turpin, 518 U.S. 651, 657 (1996).

It “is an allocatbn of subjecimatter jurisdiction to the court of appeals!f re Page, 170 F.3d
659, 661 (7th Cir. 1999) (quotimgunez v. United Sates, 96 F.3d 990, 991 (7th Cir. 1996)),
opinion supplemented on denial of reheaendpanc, 179 F.3d 1024 (7th Cir. 199 Therefore,
“[a] district court must dismiss a second or successive petition . . . unless thef@ppeals has
given approval for the filing.”ld.

Here,Mr. JessieBey has previouslgought federal habeas relief for the convictions at issue
in his petition.Although he argues in his reply that the previous action was a lien enforcement

motion, the Northern District of Indiana treated his motion as a habe#isrpetder § 2254.



“Federal courts sometimes will ignore the legal label that a pibgsat attaches to a motion and
recharacterize the motion in order to place it within a different legal cate@astro v. United
States, 540 U.S. 375, 381 (2003)nited Sates v. Lloyd, 398 F.3d 978, 980 (7th Cir. 2008 all
it a motion for a new trial, arrest of judgment, mandamus, prohibition, coram nobis, coram vobis
audita querela, certiorari, capias, habeas corpus, ejectment, quare,ilmpedireview, writ of
error, or an application for a G@ut-of-Jail Cad; the name makes no difference. It is substance
that controls.” (citingMelton v. United States, 359 F.3d 855, 857 (7th Cir. 2004

The substance of Mr. JesdBey’'s 2013 petition in the Northern District of Indiana
challenged the validity of his stateurt conviction. Although he titled it as a lien enforcement
action, it was proper for the Northern District to construe his petition as a patitintfof habeas
corpus under 28 U.S.C. § 223d.order to seek habeas relief again, Mr. JeBsie was required
to seek permission to do so from the Court of Appeals. There is no indication he soughtgermiss
from the Court of Appeals to pursue a successive petition. Accordingly, this Court lacks
jurisdiction over MrJessieBey's petition and it is thefere dismissed.

[11. Conclusion

“[H]abeas corpus has its own peculiar set of hurdles a petitioner must dlmartie claim
is properly presented to the district courKéeney v. Tamayo-Reyes 504 U.S. 1, 14 (1992)
(O’ Connor, J., dissenting) (internal citations omitted). The petitioner has encountehenidiee
produced by the limitation on filing second or successive habeas petitions withoutzatithrori
His petition for a writ of habeas corpus is therefore dismissed for lack sdigtion.

Judgment consistent with this Entry shall now issue.



Certificate of Appealability
Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a) of the Rulesi@pver
8§ 2254 proceedings, and 28 U.S.C. § 2253(c), the Court finds that no reasonable jurist would find
it “debatable whether [this court] was correct in its procedural rulir@gtk v. McDaniel, 529
U.S. 473, 484 (2000). The Court therefdeaies a certificate of appealability.

IT ISSO ORDERED.

Date:  6/6/2018 g, By Banker
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United States District Court
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