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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
KAREN R. HIRLSTON,
Plaintiff,
V. CaseNo. 1:17¢€v-04699TWP-MPB

COSTCO WHOLESALE CORPORATION,

N N N N N N N N N

Defendant.

ORDER ON MOTIONS IN LIMINE

This matter is before the Court on Motidnd.iminefiled by Plaintiff Karen R. Hirlston
("Hirlston") (Filing No. 89 and Defendant Costco Wholes@lerporation (Costcd) (Filing No.

79; Filing No. 8Q Filing No. 82, Filing No. 82 Filing No. 83 Filing No. 84 Filing No. 85.

Hirlston sued Costco for purportedly) discriminating against Hirlston based on her disabilities
and (2) retaliating agaist Hirlston after she requested accommodatitmsh violating the
Americans with Disabilities Act of 1990, 42 U.S.C. § 121(Hollowing the Cours denial of
Costcds Motion for SummaryJudgment, this case is now set for a jury toialNovember 9, 2020
For the following reasonsiirlston's Motionin Limineis granted in part and denied in part, and
Costcts Motionsin Liminealsoaregranted in part and denied in part

l. LEGAL STANDARD

"[JJudges have broad discretion in ruling on evidentiary questions during trial o befo
motionsin limine." Jenkins v. Chrysler Motors CorB16 F.3d 663, 664 (7th Cir. 2002The
court excludes evidence on a motionimine only if the evidence chaly is not admissible for
any purposeSee Hawthorne Partners v. AT&T Technologies, B®1 F. Supp. 1398, 1400 (N.D.
lll. 1993). Unless evidence meets this exacting standard, evidentiary rulings must beddedféitr

trial so questions of foundation, relevancy, and prejudice may be resolved in ctohtaki4006-

Dockets.Justia.com


https://ecf.insd.uscourts.gov/doc1/07318206917
https://ecf.insd.uscourts.gov/doc1/07318206803
https://ecf.insd.uscourts.gov/doc1/07318206803
https://ecf.insd.uscourts.gov/doc1/07318206809
https://ecf.insd.uscourts.gov/doc1/07318206814
https://ecf.insd.uscourts.gov/doc1/07318206817
https://ecf.insd.uscourts.gov/doc1/07318206822
https://ecf.insd.uscourts.gov/doc1/07318206827
https://ecf.insd.uscourts.gov/doc1/07318206832
https://dockets.justia.com/docket/indiana/insdce/1:2017cv04699/80409/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2017cv04699/80409/118/
https://dockets.justia.com/

Case 1:17-cv-04699-TWP-MPB Document 118 Filed 10/13/20 Page 2 of 17 PagelD #: 2160

01. Moreover, denial of a motiom limine does not necessarily mean that all evidence
contemplated by the motion is admissible; rather, it only means that, at the pretridhsteouet
is unable to determine whether the evidence should be exclidiext.1401.

IIl. DISCUSSION

Hirlston and Costco filed Motionsn Limine asking the Court to make pretrial
determinations about the admissibility of particular evidence or argumkatCourt will address
each Motion in turn.

A. Hirlston's Motion in Limine

1. Disabilities of Hirlston's children

Hirlston asks the Coutb exclude evidence or testimony abbat childrers disabilities,

namely that they suffer from autiqiling No. 88 at +2). Sheavers that at only is this evidence

irrelevantunderFederalRule of Evidence402because it iSentirely unrelatetito her case, but
also thafits admission would mislead the juapdunfairly prejudi@ herunder Rule 4031d. In

response, Costco argues thatefor herthreesons—now between ages 17 and-26ouldserve

as other potential causes for tladleged emotional distress caused by Cost¢eiling No. 103 at
1-2.) Costcoargues that'Hirlston cannot simultaneously ask the jury to award her damages for
alleged emotional distress, but hadff limits' certain areas of heifdi that could have reasonably
caused or contributed to her mental or emotional $tateat 2.

The Court is persuaded by Costco's argumiditston seeks damages for emotional
distressso otherpossiblecausal factors should come before the jianyevaluation Evidence
about the level of care and support Hirlston must provide her three disabled ehéarerihe
possibleresulting effect it has on her mental healis relevant to the extent that Hirlsten

emotional distress was caused by po&distressors at home rather than by Cost®8ecauselte
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Court cannot conclude that evidence about the disabilities of Hidstbildren is clearly not
admissible for any purpose, HirlsteMotion in limineis denied

2. Hirlston's work discipline

Hirlston asks the Court texclude evidence or testimony abber disciplinaryhistory at

Costco(Filing No. 88 at 23). Hirlston assertsany"performance and/atisciplinary history had

no bearing on her request for a reasonable accommodatimhthughis evidence igrrelevant
under Rule 402Id. at 2. Whats more, Hirlston arguetfje admission of anyndisclosedliscipline
would unfairly prejudice her by impeding the presentation of her case, as well as coafusg, t
under Rule 403 Finally, Hirlston urges that any disciplinary history acts as prohibited character
evidence under Rule 404Because Costco does not oppose this request and merelthaisks

Hirlston also be barred from introducing this evider{Eéing No. 103 at } Hirlstons Motion in

limineis granted.

3. Hirlston's leave of absence

Hirlston asks the Court texclude evidence or testimony abdwr unrelatedeave of
absence from Costco that began in September 0lbSving surgery on her arr{riling No. 88
at 3. Sheargues that evidence of her continued leave of absence is irrelevant under Rule 402
because ithad no bearing on her request for a reasonable accommodation ih 20H5.4.
Further, Hirlstoncontends admission of this evidencéwould be unfairly prejudicial by
misleading the jury and confusing the issuesder Rule 403ld. Finally, sheargueghisevidence
is inadmissible character evidencil. In response, Costco argues thatludingthis evdence

would confuse jurors because doingvwsauld bar the partiedrom making necessary contextual

references or timéne benchmarks for the juty(Filing No. 103 at 4 Additionally, Costco avers

that it"should be permitted to make mention of the fact that Hirlston has been unable toha®rk s
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September 2019 in order to rebut her" request for any ongoing dandgééoreover evidence
of this medical leave would, Costco contends, show"thappropriately engaged with Hirlston
in accordance with its usual policies and practicés.

The Court concludes thatrghibiting reference to Hirlsté® ongoing leave would
unnecessarilyengender confusion by muddying questions about her current work stasus.
Costco notes,while Hirlston isemployed by Costco, it would be inaccurate for her to suggest to
the jury thashe is currentlyorking.” 1d. And this leave placement may be relevant to stinat/

Costco, in 20152016, t€ngaged with Hirlston in accordance with its usual policies and prattices

id., by showing that it placed Hirlston again on medical leave in 2019 when she was unable to

perform her job duties as assigndslecause the Court cannot conclude that evidence aleout
ongoing leave is clearly not admissible for any purpose, Hirtsidation in limineis denied

4. Hirlston's prior involvement in lawsuits

Hirlston asks the Court texclude evidence or testimony abdgr involvement with
previous lawsuits, nameRf1] a bankruptcy filing from over eleven (11) years a@b;a civil
collection action that was dismissed more than five (5) yearg3jga;guardianship action that
was filed by Ms. Hirlston more than eight (8) years ago relating to one of her sons \sdbiétylj
[4] a small claims action filed against Ms. Hirlston more than eleven (11) years ag®] an

mortgage foreclosure action from 2018iling No. 88 at 5 Becausé'none of these lawsuits

relate in any wayto her allegations agahCostcosheargues, they are irrelevant under Rule 402.
Additionally, their admission, Hirlston asserts, would unfairly prejudice henasigad the jury
under Rule 403 and serve as impermissible character evidence under Rulé. 4@dresponse,
Costco does not object to the motion regarding the elgearold bankruptcy and small claims

actions because théyelate to legal mattedeng before the events giving rise to this lawsuit.
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(Filing No. 103 at 5§ And while Costcd does not necessarily intend to raise Hirlstather legal

actions; it argues that suits ongoing during the events at issue here may servatiapaadd
"stressors in Hirlstos life that relate to her request for daméged.

Hirlston's Motion in limine is granted as to the elevegearold bankruptcy and small
claims actions. But because the Court cannot conclude that evidence #teudther three
matters—namely the civil collection, guardianship and mortgageactions—is clearly not
admissible for any purpodgecausehey, like the disabilities of her son®ay have served as
stresors contributing to the purported emotional distress she endiiredoris Motion in limine
is deniedas to those cases

5. Hirlston's communications with her husband

Hirlston asks the Court texclude evidence or testimony abber communications with
her husbandShe argues that because Indiana Cdil€84-46-31 permits spouses to refuse
disclosure of communications to each otheRule 501 bars Costco frotmvad[ing] the spousal

privilege." (Filing No. 88 at ©' In response, while first noting that the federal marital

communications privilege provides this shield instead of staté @@stco asserts that it cannot
assento this requesbecause itis unawaref the purpose and scope of any testimony counsel for

Hirlston will elicit from Hirlstoris husband (Filing No. 103 at § While Costcd'does not intend

to question Steve Hirlston regarding privileged communications madeniidence during his
marital relationshi}y it asks the Courtot address any specific objections at trial becauséhef

highly fact and contexspecific nature of the marital communications privilégel. at 7.

! Hirlston cites'Fed. R. Evid701" in her motion as supplying the avenue to bar admission of communicatibns wit
her husbandHiling No. 88 at §. But Rule501 instructs thdtin a civil case, state law governs privileége

2 Indianas statute on marital priviledés inapplicable to this case because this case involves only federal ‘tlaims,
argues Costco Filing No. 103 at fciting Fed. R. Civ. P. 501)
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Hirlston's husband is likely tdiscuss avide range of topics at trial The Court, then, is
reticent toprematurelyand broadly limit his testimony any way Instead, the Court can address
individual objections at trial to determine whethes tlarrow privilege appliesBecause the Court
reserves this issue for triddjristons Motion in limineis denied

6. Hirlston's residences outside of Indiana

Hirlston asks the Court to exclude evidence or testimony about her prior resaésicle

of Indiana(Filing No. 88 at J. First,she explains, héormer residencies are not relevant to her

lawsuit under Rule 402Id. And second, becaussome jurors may seek to protect Costco from
someone seen as an outsider because of her residence in other parts of thadtestddiGston
argues that adnsfon of her living outside the state will unfairly prejudice her under Rule K03

Costco does not oppose this requdsting No. 103 at ). Because Hirlston's argument is

persuasive, havlotionin limineis granted.

7. Documents not produced during discovery

Hirlston asks the Court to exclude, as prejudicial under Ruleel@®enceor testimony

about documentsot produced by Costco during discovérying No. 88 at #8). Costco responds
that this requeststensiblyseeks'an assurance that the Court véhforce the applicability of

discowery rules and not permit the parties to use documents at trightnatd have been produced

in discovery but were ngt (Filing No. 103 at § To that extent, Costco does not parys/avith
Hirlston. Id. Costcoseeks to clarify however,that it may"present evidence not sought in
discovery (and thereforeot producfd]) should it be necessary to rebut/refute inaccurate or
misleading testimony that may bkcited at trial’ Id. Since both parties agree to follow discovery
rules and not use documents that should have been produced, Kifstdion in limine is

granted.
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8. Testimony about any documents not produced during discovery

Like the request directly abovdirlstonalsoasks the Court to excludas prejudicial under
Rule 403 evidence or testimomgbouttestimonyabout documentsot produced by Costco during

discovery Filing No. 88 at 8 Costcds response to the above included gaparateequest as

well (Filing No. 103 at 8 Because the Coustrationale applies equally to this requesit dses

to the above, HirlstoeMotion in limineis granted.

B. Costcds Motionsin Limine

1. Events occurring before November 3, 2015 involving Hirlston and Costco

Costco asks the Court to exclude evidence or testimony about any allegations of
discriminationthat occurreanore than 300 days before Hirlston filed her Charge of Discrimination

on August 29, 2016, which is November 3, 2qES8ing No. 79 at ). Because &harge of

Discrimination under thAmericans with Disabilities Act, ADA"), must be brought within 300
days ofanyalleged discriminationCostco requests that the Court bar admissfavidence that

(1) Hirlston's regional manager Scott Fran€isranci$) showed motivational vided® optical
managers (including Hirlston) that included people with disabilities in 2013 and ) Hirlston

was forced to climb stairs for a dinner in 20{3) Francis started treatirtdirlston differently
when she started using a cane in or around Z@)RiirIston received a disciplinary action in 2014
for failing to comply with HIPAA and (5)Hirlston requested a chafjinstead of a stoolj)n
Decembef014but did not receive that accommodation umgnths later irthe summer of 2015.

Id. at 5-6, 10. Because these events occurred before November 3, 2015, Costco argua® they
notrelevantunder Rule 402Id. at 6, 10 Even soCostco arguethe admissiowf all this evidence

would confuse the jury and unfairly prejudice Costco under Rule #Dat § 10. And as for the
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tardy deployment of a chawver 20142015, Costco argues that Hirlston will attempt to use this
evidence to further a theory that this supposed past conduct demonstrates a likelihdoaisticat
would ignore other requests for accommodation”, violating Rule kD4t 10.

In response, Hirlston argues the Court can consider discrimination outside the ordinary
300-day window because, when shieed her Equal Employment Opportunity Commission
("EEOC") "Charge on August 29, 2016, she noted that the discrimination she suffered was a

continuing actiorf (Filing No. 106 at 2

Accusations of discriminatory conduct predating the-88Q cutoff are not relevant to this
case. Even though Hirlston checked the "continuing action" box on her EEOC Charge, that
notation cannot pull irevents that occurred befotiee actionable windovbecause "[dbcrete
discriminatory acts are not actionable if tiib@redeven if they are related to timely filed charges
of later acts' Tate v. Ance]INo. 080200DRH, 2009 WL 513751, at *5 (S.D. Ill. Mar. 2, 2009)
(citing Nat'l R.R. Passenger Corp. v. Morgas36 U.S. 101, 13 (2002) (emphasis added).
Becausevents occurringpetween Hirlston and Costco before November 3, 20&b60t relevant
to this caseCostco's Motionn limineis granted.

2. Statements that Hirlstors leave of absence wasforced" and that her job
reassignment was d demotion"

Costco asks the Court to exclustecalled"pejorativestatementscalling Hirlston's leave
of absence"forced or her reassignment from optical managerhearing aidassistanta

"demotion." Eiling No. 80 at 3 This first wording, according to Costco, could unfairly prejudice

Costcounder Rule 403 by denying the jury the opportunity to decide, consistent witlt adgates
is permissible under the ADA, whether Hirlstonleave of absence was a reasonable

accommodation.ld. And, Costco argues, theecond phrasing could also unfairly prejudice it
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under Rule 408y again suggesting to the jury that a reasonable accommodation under the ADA
that is, reassignmentwasindeed punishment doled out to Hirlstdal.

In response, Hirlston argues that dictionary definitions support her use of the Wbnds (
No. 107 at 2. Because Hirlston never requested to be placed on leaveubiisntaryplacement
was necessarily "forced’ld. And "because Costco decreased Ms. Hirlstsalary, and because
Costco moved Ms. Hirlston out of her management position,” she was in fact "demdted'3.

The Court recognizes that the word involuntary connotes the same mearongpdsste

Filing No. 107 at 2("Merriam-Webster defines forced as ‘compelled by force or necessity:

INVOLUNTARY™). And the Court agrees that the word "demotion” may carry an adversarial
implication absent from the alternative word "reassignment”. However, Hirlstotovgedl to
apprise the jurors of the pay discrepancies and title changes following the changeasitiars

at Costce—and the jury can draw any reasonable inference from thaitriafmn. At this stage of

the proceedings, the Court is unable to determine whether thes WWorded" will unfairly
characterize Costco's reassigning her todhesof hearing aid assistanCostco's Motiotn limine
regarding the word "forced$ denied because the Court cannot saig tiwill unfairly prejudice
Costco. Regarding tiveord "demotion”the Court agrees the word "demote" unfairly characterizes
Costco's reassigning her to the hearing aid assistance role, and thatqgfagitemotionn limine

is granted.

3. Hirlston 's lost wages

Costco asks the Court to exclydg¢evidence oargumenbefore the juryabout any alleged

front and back pay purportedly owed Hirlstamd (2)evidence or argument to the jury @ourt

about any wages lost after September 24, 2Bii@d No. 81 at ). Becausefront and back pay

are equitable remedies to be decided by a juidgestco avers,any evidence related to such
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equitable relief should be heboutside of the jurg presencg. Id. at 2. As for wages lost after
September 24, 2019, because Hirlsdeave of absence starting on that dateiiselated to the
issues presented in this cdsgpstco avers thashe should not be permitted to recoup damages
for lost wages during this time periddld. at 2, 3. Moreover, Since Hirlston has not indicated
when, or if, she will be able to resume wbrkostco argues, any continued lost future earnings
would be "purely speculative.ld. at 3.

For her part, Hirlston first argues that Costco impliedly consentdetiury determining

lost wages when it did not object to her jury demdsiiih@ No. 108 at 34). "At the very least,"

Hirlston argues, "the Coushould allow the jury to provide amhasory verdict considering the
timing of Costco's requestld. at 5. As for any wagesost after September 24, 2019, Hirlston
notes that shdas still being paid her full salaty—at the hearing aidssistantate—while on leave.

Id. at 6. BecauseHirlston's pay during her leave of absence is significantly less" than if she had
not been reassigned roldgr lost future earnings, even while she is on an unrelated leave, are
directly tied to hejob reassignmentld.

Front and back pay are equitable remedies, and testimony and evidence about any amount
purportedly owed should be heard by the Court, not a j@geWilliams v. LovchikNo. 1:09
CV-1183-TWP-DML, 2012 WL 2930773, at *1 (S.D. Ind. July 18, 2012Back pay and front
pay areequitable remedies to be decided by the Court, not &)ur@ostco's request to that end
is granted. But because the portion of Costco's motion concemiygvages lost after September
24, 2019resupposes that Hirlston is not being paid during #aa(Hirlstoncontinues to receive
pay at the hearing aid assistaiatte, notthe higheroptical manager salarythat portion of the

motionin limineis denied The Court, considering the above resolutionfl, wait to determine

10
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whetherHirlstonis entitled tahis equitable reliefthat is,front and back pay-until after the jury

resolves issues of liability

4. Lay testimony on Hirlston's medical and mental health conditions and Dr.
Bowles testimony

Costco asks the Court to exclutidirlston and any other lay witnesses from presenting
improper opinion testimoriyaboutHirlston's medical and mental health conditidiad to limit
the testimony of Hirlstos treating physician, DRachael Bowle¢'Dr. Bowles), to the scope of

her treatment and diagnosegFiling No. 82 at 1) First, because laypersotfsannot personally

opine as to th&ausatiofi of medical conditions, Costco argues that Hirlston and any other non
expert should be precluded from opiniadpout what actually caused (or did not cause) the alleged
mental health conditions and damage for which she seeks to hold Costco lidbét3—4. And
second, even though Dr. Bowles may testifytasher observations, diagnosis and treatment of
Hirlston for spinal arthritis and stenosis, slipped discs, disc desiccatibfbaomyalgiarelated
issues; Costco asserts that she should be baifredh offering any type of opinion or testimony
regarding what causddirlston's emotional or mental distrésand from renderingan opinion
about what is an essential function of Hirlssgmosition(s) at Costco, or what would be considered
a reasonablaccommodation for Hirlston.Td. at 4-5.

In response, Hirlston first argues that this motion "is an untinbEybert Motion

masquerading as a Motion in Limih€FEiling No. 109 at 1) Because "[tje deadline for Costco

to limit or preclude expert testimony at ttialas April 3, 2019 id. at 2 (quoting=iling No. 20 at

3), Hirlston arguegshe Court should deny the motion as untimely without reaching the merits.
Hirlston also responds that any lay witness testifying about HirlstonBagralodistress "will not

be testifying to ay medical causes or diagnoses, but only to their personal knoWwletiger

11
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mental state.ld. at 3. Finally, Hirlston argues that not only can Dr. Bowles testify as to her
treatment of Hirlston, but also to what would have beensidering her disabili, a reasonable
accommodation under which she could have performed her job didies.3-4.

Federal Rule of Evidence 702 governs testimony of expert witnesses. An experttifyay tes
regarding the ultimate issue in a case. Fed. R. Evid. 704(a). Furthermore, anaxpasecher
opinion on inadmissible evidence. Fed. R. Evid. 703. Howevepefe testimony as to legal
conclusions that will determine the outcome of the case is inadmiss®tmt Shepherd Manor
Found., Inc. v. City of Momenc823 F.3d 557, 564 (7th Cir. 200&egardless of whether a
Daubertmotions is filed, nder the gatekeeping requirement set fortBambert v. Merrell Dow
Pharmaceuticals, In¢ 509 U.S. 579 (1993), “the district court has a duty to ensure that expert
testimony offered under Federal Rule of Evidence 702 is both relevant and reliddahdihs v.
Bartlett, 487 F.3d 482, 4889 (7th Cir. 2007) (citindlumho Tire Co. v. Carmichaeb26 U.S.
137, 147 (1999)). “Whether proposed expert testimony is sufficiently reliable under Rule 702 is
dependent upon the facts and circumstances of the particular hs®.289 “The court is given
“latitude in determining not only how to measure the reliability of the proposedt égpgmony
but also whether the testimony is, in fact, reliabl@adyton v. McCoy593 F.3d 610, 616 (7th Cir.
2010) (citing Jenkins, 487 F.3d at 489).

To the extent that Hirlston would use lay testimony to establish causation of dtsoreal
distress, Costcolglotionin limineis granted. These lay witnesses, however, are of course free
to testify to their personal knowledge as to Hirlston's emotional condition.

As for Dr. Bowles, the Court agrees with Costco that she may not presentceviaten
opinions beyond the scope of her diagnosis and treatment of Hirlston and/or her R (83(a

Disclosure Costco argues thd&r. Bowles has no expertise or independent knowledge about the

12
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duties and expectations of Costco’s employétswever if Dr. Bowles has reviewed Ms.
Hirlston’sjob description, she may provide her medical opinion as to the duties Ms. Hirlston could
perform based on her medical knowledge of Ms. Hirlston’s disabil&iesordingly,this portion

of Costco's Motionn limineis deniedin part and granted in part.

5. Similar claims by other parties against Costco

Costco asks the Court to exclude evidence or argument ‘aibet legal claims against
Costco, and in particular, any reference to a disability discrimination clains@y.ouks: (Filing
No. 83 at 1) On top of unfaily prejudidng Costco, confusing the jury, and wasting time under
Rule 403 not to mentiomon+elevance under Rule 40€o0stco asserts that admittiegidence
about any othesimilar legal claimsagainst Costco violates Rule 4Udecause it depends upon
the unsupported and unwarranted inference that if Costco treats other peapfeenygpit must
have treated Hirlston in an illegal manner as Weétl. at 3.In response, Hirlston argues that
evidence about Lisa Louks' disability case should be admitted betteuskims of the two
women are "strikingly similar"both reported to the same manager at the same Costco location,
both suffered fromcomparableback conditions, both sought the use of a stool as an
accommodation, and both were ultimately placed on leaves of ab®doeeng alterations in

their work dutes (Filing No. 112 at 23).

If this evidence were admittedh parties woulfl] no doubt argyd over the truthfulness
of those allegations, necessarily shifting the focus of taldiom" Hirlston's allegations to Louks'.
Manuel v. City of Chicag®835 F.3d 592, 597 (7th Cir. 2008ecausette risk of unfair prejudice,
confusion of the jury, and undue delay outweighs the probative value of any evidence about other
similar clains by other parties against Cost€Costco's Motionn limineis granted.

6. November 2015 leave of absence as retaliation apdrportedly unexhausted
retaliation claims
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Costco asks the Court to exclude argument (thiaHirlstoris "November 2015 leave of
absence represented a failure to accommodate her disabdiyretaliatory adverse employment
actiori’ and (2) Costco retaliated against her Bassigningher in 2016because that claim is

"outside the scope of her Chafgé-iling No. 84 at 23 (emphasis addeg)First,although Costco

recognizes'claims of ADA discrimination and retaliation are distinct concepts under thé law,
Hirlston's "theory of thecase clearly overlapdetween the two, so she should be batfeazm
arguing that her November 2015 leave of absence was evidence of retaliatory toldat®4-
5. And second, because Hirlston did not mention any job reassigmmiat initial Chare filed
with the EEOC (and never amended that Charge to include&ssignment Costco argues that
she has failed to exhaust her administrative remedies;taedCourt should prohibit her from
introducing these allegedly retaliatory actions to the.jutg. at 5-6.

In response, Hirlstofirst argues that Costco mistakenly fuses @lsceommodation and
retaliationclaims: "Costco’s failure to accommodate Ms. Hirlston and its retaliation against h

are separate claims supported by different faqtsiling No. 114 at 9 And secondbecause she

referenced the hearing aid assistant position when she filed her EEOC Chardjecatigl raised
the reassignmentith an invesigatorbefore her EEOC Charge was dismissed, Hirlston argues she
properly exhausted her administrative remedldsat 6-7.

Hirlston's theory of the case is that she receinedeasonable accommodation from
Costco, not that the November 2015 leave of absence was inadequate for that (Bepasse
Hirlston does not argue that the leave is both a failure to accommodate and realatimstead
argues onlyhat ths leave wa retaliation), Costcolotionin limineis denied As forexhaustion

of administrative remedies before the EEOC concerning her reassigrimeeatseHirlston
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explicitly mentioned the potential for moving to the hearing aid assistant rae EBOC Charge,
Costco's Motionn limineis denied

7. Costcds and Hirlston's size and wealth

Costco asks the Court to exclude evidenc&Gafstcds size or wealth, Plaintlff wealth,

or comparing the wealth or size of Costco to that of Plaiht{ffiling No. 85 at 3 First, Costco

argues, this evidence should be excludechise it doesot make any of Hirlstda claims more

or less probablé,rendering it not relevant under Rule 402Moreover Costco avers, that
evidences admission wouldinfairly prejudice Costco because it coudghite "'the potential that
juries will use their verdicts to express biases against big busiriedsest 2 (quotingHonda
Motor Co. v. Oberg512 U.S. 415, 432 (1994))n response, Hirlston argues that evidence of
Costcds size and wealth is relevant becauseélitectly relates to Costtoassertion of an undue

hardship defense(Filing No. 113 at 9 In fact, Hirlston arguesCostcés financialstanding—

"including the size of its business, the number of people it employs, and the types @dcilit
runs as well as the financial resources of the facility where the accomnmodatitd be made—
directly relates to whether Costco iddace undue hardship if it were to provide a requested
accommodationld.

Because this evidence may be relevant to the unatshipdefense Costco may present,
the Court cannot conclude that evidelteCostco's resources clearly notadmissible for any
purpose.See42 U.S.C. § 12111 ("In determining whether an accommodation would impose an
undue hardship on a covered entity, factors to be considered include . . . the overall financial
resources of the covered entity; the overall sizilie business of a covered entity with respect to

the number of its employees; the number, type, and location of its faciliti€s Moreover jury
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instructions can address the concern raised about the relative size of ike—zartindividual
person against a large corporation.

But for Costco's assertion of an undue hardship defense, this evidence would not be
relevant or admissible in this cageccordingly, dsentthe context of specific questions asked
during trial,the Courtdeclines to prohibit this evidence or argumanthis time and Costco's
Motion in limineis denied.

. CONCLUSION

For theprecedingeasonsHirlston's Motionin Limine (Filing No. 88 is GRANTED in

part and DENIED in part, and Costcs Motionsin Limine (Filing No. 79 Filing No. 8Q Filing

No. 87 Filing No. 82 Filing No. 83 Filing No. 84 Filing No. 89 also areGRANTED in part

and DENIED in part. An orderin limineis not a final, appealable ordelf.the parties believe
that specific evidence is inadmissiblgringthe trial, counsel may raise specific objections to that
evidence.

SO ORDERED.
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