SEAY v. CITY OF INDIANAPOLIS et al Doc. 85
Case 1:18-cv-00161-TWP-DLP Document 85 Filed 11/16/20 Page 1 of 20 PagelD #: 936

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

TAMIE SEAY, as personal representative of 1)
Estate of HERBERT SEAY,

Plaintiff,
V.
CaseNo. 1:18¢€v-00161TWP-DLP
CITY OF INDIANAPOLIS, CHARLES
PARKER,ERIC BAKER,ROBERT
RENNAKER, DANIEL GREENWELL,
THOMAS SHAFFER WILLIAM FISHBURN,
SANDRA STORKMAN, ERIKA JONES,
JOSHUA HASSELDSHAWN LOOPER,
BRADLEY MILLIKAN, MICHAEL BRUIN,
andEDWARD FISCUS,

N N N N N N N N N N N N N N N

Defendants.

ORDER GRANTING DEFENDANTS ' MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on a Motion for Summary Judgment filed pursuant to
Federal Rule of Civil Proceduts by Defendast theCity of Indianapolis, Charles Parker, Eric
Baker, Robert Rennaker, Daniel Greenwell, Thomas Shaffer, William FishburnaStodiman,

Erika Jones, Joshua Hasseld, Shawn Looper, Bradley Millikan, Michael Bruin, and Edscaisl Fi

(collectively, 'Defendanty) (Filing No. 60. Pro seplaintiff Tamie Seay("Plaintiff"), as the

personal representative of tlsstate of Herbert Seaf/Seay), filed an Amended Complaint
against the Defendants for claims of violation of the Fourth Amendrasniell as egligence
and wrongful deathafter Seay died while in policaustody. For the following reasons, the Court
grants the Defendantdviotion.

l. BACKGROUND

The following facts are not necessarily objectively true dsutequired by Federal Rule of

Civil Procedure 56, the facts are presented in the light most favoraBlaitaiff as the non
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moving party.See Zerante v. DelLuc&55 F.3d 582, 584 (7th Cir. 200#Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986

A. Factual Background

On January 14, 2016, at approximately 8:50 p.m., Indianapolis Metropolitan Police
Department{IMPD") Officers Eric Baker"(Officer Bakel') and Charles Parkéer@fficer Parket)
were dispatched to check on the welfare dfigear old girl at 8737 Balboa Court, Indianapplis
Indiana After being dispatched, Officer Baker and Officer Parker were informed thairttse

mother was assaulted nearby at 4126 Balboa Drive by a male subpes still at the residence

(Filing No. 6X1 at 3 Filing No. 61-2(Certified Audio Track 5 at 00:00-00:46).)

Officer Parker was the first officer to arrive4i26 Balboa Driveapproximatelytwo or
three minutes after he was dispatchéghon arriva)] hesaw Seay standing next to the passenger
side of a vehicle parked in the drivewdyeay was crying and told Officer Parker that he wanted
to kill himself and that he just wanted to di®©fficer Parker placed Seay in handcuffs, sat him on
the ground, andied to calmhim. At approximately8:55 p.m, Officer Parker requested that a
medic, an evidence technician, and a domestic violence detective respond togh&eagriold
Officer Parker that he was having trouble breathamglOfficer Parker responded by telling Seay

that medical professionalgere on their way to the scenériling No. 613 at 68, 16-19, 23;

Filing No. 61-1 at 3Filing No. 61-2(Certified Audio Track 5 at 00:46—00:55).)

At approximately 8:56 p.mOfficer Baker arrivean the sceneWhen he arrived, he saw
Officer Parker standing in the drivewewth Seay sitting on the ground in handcuf{giling No.

61-1 at 3 Filing No. 613 at 20 Filing No. 624 at 7 14) An ambulance arrived approximately

five minutes after Officer Parker requested medics. Paramedic Valerie P@Waramedic

Powers) and EMT Robert Keltnef’EMT Keltner') were the first medics to arrive at teeene
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When they arrived, Paramedic Powers headed toward the house to treat the waynlaadSe
assaultedand EMT Keltner headed ward Seay toattend tohim. Paramedic Powerguickly
observed Seay as she went towardchihigse, and shdid not see anything that suggesBshywas

in distress.Officer Parker told the medics that Seay was having trouble breathhenOfficer
Parkerreturned to his car at 8:59 p.to.inform control dispatchers that the medics had arrived

and to documat which medics had arrivedFiling No. 621 at 3 Filing No. 613 at 1113, 20;

Filing No. 615 at 810, 13, 2#28, 50;Filing No. 612 (Certified Audio Track 5 at 01:321:37)).

IMPD Officer DanielGreenwell("Officer Greenwell) traveledto the scenéo offer officer
assistancelUpon arriva) he observe®fficer Parker standing in the drivewewth Seaywhowas
sitting on the driveway in handcuffs, and an ambulance was at the #d¢ehat point, the medical
personnel were inside the hougfficer Greenwell agreed &iay withSeay while Officer Parker

checked on what was going on inside the hobse¢ No. 61-6 at 56, 9-10).

Seay told Officer Greenwethat he was having trouble breathirgp Officer Greenwell
yelled for Officer Parker, who was inside the house, and told himave the medics come outside
to check on SeayOfficer Greenwell did not notice that Sé&apreathing was laboreduthestill
asked the mdicsto check orSeay. One of thenedics came out to check on Seay after Seay told

Officer Greenwell that he was Viag trouble breathingHiling No. 61-6 at 1215).

Soonafter Paramedic Powers arrivedtla¢ scene, she learned that they needed a second
ambulance because Seay andwbenaninside the house both needed to be transported, and they
could not be transported in the same ambulaNhile EMT Keltner was inside the house with
Paramedic Powers, an officer informed them that Seay was having troubleirnyedEMT
Keltner then exited the hea to check on Seay second ambulance was then requested.

Paramedic Powers recalls asking the officers to request a second traDfjmat. Parker and
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Officer Greenwell recadl the medics requesting a second ambulghdeang No. 615 at 1516,

32-33, 52;Filing No. 613 at 12-13 Filing No. 616 at 19. The ertified audio recording of the

events confirms that a second ambulance was requested bylig@dithervhile officers were in

route tothe scendFiling No. 61-1 at 3Filing No. 61-2(Certified Audio Track 3)).

The second ambulance was dispatched to the sciave minutes after Paramedic Powers
and EMT Keltner arrived at the scefidne second ambulan¢c®edic 44 was dispatched at 9:02
p.m, and t arrived athe scenat 9:10 p.m.Less than a minute later, thesedics werattending

to Seay(Filing No. 615 at 24-25, 40-42Filing No. 1-2 at 69. The medics from th second

ambulance place8eayon a gurneyand placed him insidthe ambulance.BecauseSeay was

under arrest, an officevould need to follow the ambulance to the hosyitaling No. 616 at 12

16).

At approximately 9:16 p.mOfficer Parker informed control dispatchers that Medic 44
would be transporting SeayAt 9:23 p.m Officer Parker informed control dispatchers that he
would be following Medic 44 to the hospitaHowever, the medics did not leave the scene after
Seay was loadedto the ambulanceWhen Officer Greenwell went to check on Seay, he learned
that Seay went into cardiac arrest inside the ambulamzethe medics were working on him.

Seay was pronounced dead shatttlgreafter (Filing No. 611 at 3-4; Filing No. 613 at 22 24—

25;Filing No. 614 at 17 Filing No. 616 at 16 Filing No. 612 (Certified Audio Track 5 at 02:00

02:16).

Seays cardiac arredtlid not occur befor&ledic 44 arrived at the scemather, his cardiac
arrest occurred after Medic 44 arrivedlaramedic Powers knew that Seay did not go into cardiac
arrest before Medic 44 arrived because she would have been outside witla&bay happened.

And medicsimmediatelytook control of SeaywhenMedic 44 arrivedand they placed him in the
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ambulanceWhen the medicsok control ofSeay, Officer Greenwell stepped back and gave them

spaceto work (Filing No. 1-2 at 73 Filing No. 615 at 25-27, 44;Filing No. 616 at 1213 16).

Officer Parker reéd on the medics to provide care to Seay becéhsyre the medical people

Like when he told me he couldn't breathe, | got medié¢slihf No. 61-3 at 23

Officers Parker, Greenwell, and Bakelid not know Sedg medical needs or the
seriousness of his medical needs before he was loaded in the ambulaegealso did not know
what medical treatment Seay requested beforedseloaded into the ambulance. Instead, they
relied on the medical personneltaé scendo provide Seay with medical care because they are
medical professionaland thepoliceofficers had no reason to believe that they were not providing

Seay withanynecessary medical treatméhtling No. 617 at I, Filing No. 618 at %, Filing No.

61-9 at ).
At the timewhen Seay was loaded into the ambulatiere were only thrgaoliceofficers

at 4126 Balboa DriveOfficers Parker, Greenwell, and Baketilfng No. 616 at § 23; Filing No.

61-3 at § Filing No. 614 at 14-15. The remainingpolice officerswho are @fendarg in this

case—Robert Rennaker, Thomas Shaffer, William Fishburn, Sandra Storkman, Erika Jones,
Joshua Hasseld, Shawn Looper, Bradley Millikan, Michael Bruin, and Edward-Fsersnot
at the scenethenSeay went into cardiac arrest in the ambulaand thaee police officersvere
not in a positiorto provideSeaywith any medical care before he went into cardiac afFestg

No. 6110 at }+2; Filing No. 6211 at +2; Filing No. 6:12 at +-2; Filing No. 63213 at +2; Filing

No. 6114 at 22 Filing No. 6215 at +2; Filing No. 6316 at +2; Filing No. 6117 at +-2; Filing

No. 61-18 at 2; Filing No. 6219 at +2).
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B. Procedural Background

On January 5, 2018ro sePlaintiff filed a Complainin state court and submitted proposed
summonsesasto the City of Indianapolis and four additional parties not nametefesdants in

Plaintiff's Amended Complair{Eiling No. 1-2 at 4 86—95). The caption of Plaintif6 Complaint

listed the defendantsasthe City of Indianapolis, IMPD, Troy Riggs, Bryan Roach, Detective
Mahoney, and DP Report Recorded Police Officéts.at 4. The police dficers named as
defendants in the Amended Compladtitl not receive notice of Plaintiforiginal Complaint

(Filing No. 627 at T Filing No. 618 at % Filing No. 6129 at I Filing No. 6210 at 2: Filing

No. 61-11 at 22: Filing No. 6212 at +-2; Filing No. 6113 at +2; Filing No. 6314 at +2: Filing

No. 61-15 at +2: Filing No. 6216 at +-2; Filing No. 6217 at +2; Filing No. 6318 at +2: Filing

No. 6119 at1-2). The police dficers named as defendants in the Amended Compleéné not
served or put on notice of Plaintificlaims until Plaintiff filecherAmended Complaint on October
12, 2018 Eiling No. 27).

On Januany9, 2018, Plaintifis state court action was removed to this C{tiiing No.
1). Then on May 23, 2018, counsel was recruited and appointed to represent Plaintiff irothe act
(Filing No. 15. Recruited counsel assisted with preliminary litigation matters, including &lin
motion for leave t@amend the Complaint. The Court granted leave to amend, and the Amended
Complaint was filed on October 12, 2018, specifying by name the police officer defendants and
removing as defendants IMPD, Troy Riggs, Bryan Roach, and Detective Malrdimey{o. 27).
The Amended Complaint asserted a claim for negligence and wrongful death dgaiDgy tof
Indianapolis and a Fourth Amendment claagainst the police officer defendanitsr an
unreasonalel response to Seaynedical needdd. at 2-5. Defense counsel accepted service on

behalf of each of the Defendanksling No. 30.
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The Defendants filedn Answer to the Amended Complaintil{ng No. 33, and then the
parties participated in a settlement conference on March 4, 2019, but a settlement agrasmen
not reachedHiling No. 5J). With the agreement of Plaintiffecruited counsehovedto withdraw
his appearancéFiling No. 59, which the Court granted on June 6, 2019, thereby restoring the

Plaintiff's status as @ro selitigant (Filing No. 63. The Defendants filedheir Motion for

Summary Judgment on June 5, 2019, arguing tegtdhe entitled to judgment as a matter of law
on Plaintiffs two claimsPlaintiff filed her Response in opposition on Junel3, 2(2i9ng No.
67), and Defendants replied shortly thereaftdEiling No. 71) The Motion is now ripe for
consideration.

I. SUMMARY JUDGMENT STANDARD

The purpose of summary judgment is'perce the pleadings and to assess the proof in
order to seavhether there is a genuine need for triklatsushita Elec. Indu€o. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986). Federal Rule of Civil Proce&6rerovides that summary
judgment is appropriate ithe pleadings, depositions, answers to interrogegoand admissions
on file, together with the affidavits, if any, show that there is no genuine issuergsraterial
fact and that the moving party is entitled to a judgment as a matter &f Hmsworth v.
Quotesmith.com, Inc476 F.3d 487, 48®0(7th Cir. 2007).In ruling on a motion for summary
judgment, the court reviewshe record in the light most favorable to the moving party and
draw[s] all reasonable inferences in that parfigvor. Zerante 555 F.3d at 584 (citation omitted).
"However, inferences that are supported by only speculation or conjecture wilkfeait c
summary judgment motich. Dorsey v. Morgan Stanleyp07 F.3d 624, 627 (7th Cir. 2007)
(citation and quotation marks omitted)\dditionally, '[a] party who bears the burden of proof on

a particular issue may not rest on its pleadings, but must affirmatively deatenbly specific


https://ecf.insd.uscourts.gov/doc1/07316940884
https://ecf.insd.uscourts.gov/doc1/07317120767
https://ecf.insd.uscourts.gov/doc1/07317297530
https://ecf.insd.uscourts.gov/doc1/07317299899
https://ecf.insd.uscourts.gov/doc1/07317320675
https://ecf.insd.uscourts.gov/doc1/07317320675
https://ecf.insd.uscourts.gov/doc1/07317344745

Case 1:18-cv-00161-TWP-DLP Document 85 Filed 11/16/20 Page 8 of 20 PagelD #: 943

factual allegations, that there is a genuine issue of material fact that semaiie Hemsworth

476 F.3d at 490 (citation omitted)The opposing party cannot meet this burden with conclusory
statements or speculation but only with appropriate citations to relevarigsiiale evidence.
Sink v. Knox County Hos®00 F. Supp. 1065, 1072 (S.D. Ind. 1995) (citations omitted).

"In much the same way that a court is not required to scour the record in search okevidenc
to defeat a motion for summary judgment, nor is it permitted to conduct a paper trial omithe me
of [the] claim’ Ritchie v. Glidden Cp242 F.3d 713, 723 (7th Cir. 2001) (citations and quotation
marks omitted)[N]either the mere existence of some alleged factual dispute between the parties
nor the existence of some metaphysical doubt as to the material facti€isrsub defeat a motion
for summary judgmentChiaramonte v. Fashion Bed Grp., Int29 F.3d 391, 395 (7th Cir. 1997)
(citations and quotation marks omitted).

The Court notes thadfa] document filedoro seis to be liberally construed, andoeo se
complaint, however inartfully pleaded, must bdeeld to less stringent standards than formal
pleadings drafted by lawyer<£tickson v. Pardyss51 U.S. 89, 94 (2007).

However, it is also well established that pro se litigaate not excused from

compliance with procedural rules. [T]he Supreme Chast never suggested that

procedural rules in ordinary civil litigation should be interpreted so as toeexcus
mistakes by those who proceed without counsel[.] Further, as the Supreme Court
has noted, in the long run, experience teaches that strict adhierémeg@rocedural
requirements specified by the ldgisire is the best guarantee @fenhanded
administration of the law.

Loubser v. United State$06 F. Supp. 2d 897, 909 (N.D. Ind. 200Biternal dtations and

guotation marks omitted).

II. DISCUSSION

The Defendantgontendsummary judgment is appropriate because Plastfaims do

not have evidentiary or legal suppokFirst, hey argue that the police officer defendants were not
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timely named and properly servedfore the statute of limitations expi. Second, ey assert
gualified immunity protects them against Plairgifederal claim, and the Indiana Tort Claims Act
provides immunity against the state law claim for negligence and wrongful destCourt will
address each of these argumenttiin.

A. Timely Service and Statute of Limitations

Under federal law, a plaintiff may name a fictitious defendant and utilize digcmviearn
the defendarg proper identity.Mancini v. City of Indianapolis2018 U.S. Dist. LEXIS 167575,
at *24 (S.D. Ind. Sep. 28, 2018While "there is no prohibition on filing suit against unknown
defendants, John Doe defendants must be identified and served within 120 days of the
commencement of the action against therndl. (internal citation and quotationarks omitted);
see alsd~ed. R. Civ. P. 4(m)'(f a defendant is not served within 90 days after the complaint is
filed, the coud—on motion or on its own after notice to the plairtifihust dismiss the action
without prejudice against that defendant oreoitthat service be made within a specified tifBat
if the plaintiff shows good cause for the failure, the court must extend the time foedervan
appropriate period. . .1}

The Defendantpoint outthat Plaintiff brought her claims against Bty of Indianapolis
and police officers who are not a party to Plailstéfmended Complaint on January 5, 20IBey
argue, if there were unknown police officers who Plaintiff wanted to namdersiddats, shbad
until May 5, 2018, to identify thosenknown officers, name them in PlainsffAmended
Complaint, and serve them. Yet Plaintiff did not move for leave to amend the Camypitin
September 20, 2018, which is months after the deadline for serving unknown police officers had

expired. The polie officer defendants did not receive notice of Plaistiffitial Complaint; they

1 The Court notes that, prior to amendment, Rule 4(m) provided }20falaservice.
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were first served and put on notice of Plairgiflaims when she filed her Amended Complaint on
October 12, 2018Therefore, the Defendants argue, the claim againsoliee fficer defendants
must be dismissed.

Pro sePlaintiff did not respond to the Defenddm@tiggument concerning Rule 4(m) and the
timing of service on the police officer defendants. Where a defendant has not fveenngthin
ninety days of the comgla being filed, Rule 4(m) directs courts to dismiss the aatitthout
prejudice against gdefendant or ordeserviceto be made within a specified time. The Rule also
directscourts toextend the time for service for an appropriate peifitide plaintff shows good
cause for faihg to effectuate service. The Defendants poiflamcini, and in that casé[m]ore
than 120 days ld] passed since the filing of PlaintffComplaint, and the unknown defendants
ha[d] not been identified or servediccordingly, the Doe and Roe defendajsre] dismissed
without prejudice."Mancini, 2018 U.S. Dist. LEXIS 167575, at *24.

The Court notes that this case is not |lMancini. There, the unknown/unidentified
defendants were never identified and were never served. Thus, the court dismissednthe clai
against them without prejudicdn this case, the police officer defendants have been identified,
they have been named in the Amended Complaint, and they have been served. It would be futile
in this case to, based on Rule 4(m), dismiss without prejudice the gainstthe police officer
defendants where they have been served and have defended against the claim brosighieaga
Thus, the Court concludes that summary judghis not appropriate on the basis of Rule 4(m) and
timely service.

Next, the Defendants argue that the statute of limitations govearegtion 1983 claim
is "the periods of limitations adopted by the states for persopuay suits’’ Malone v. CorrCorp.

of Am, 553 F.3d 540, 542 (7th Cir. 2009) (citigilson v. Garcia471 U.S. 261 (1985))n

10
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Indiang claims concerning personal injutynust be commenced within two (2) years after the
cause of action accruédnd. Code § 3411-2-4. 'A Section 183 claim accrues when the plaintiff
knows or has reason to know of the injury that is the basis of his a@eliars v. Perry80 F.3d

243, 245 (7th Cir. 1996)The Defendants assert that Plairgitflaim accrued no later than January
15, 2016, because the Plaintiff knew or had reason to know of the injury that is the basis of th
action on that dateThus, the Defendants contend, the statute of limitations on the Section 1983
claim expired no later than January 15, 2018. Yet Plaintiff filed her Amended Complaingjnam
the police officer defendants as parties for the first time on October 12-2&Bdays after the
statute of limitations expired. They argue that Plaistdfaim against the police officer defendants
must be dismissed because itinse-barred.

Additionally, the Defendants asseRlaintiff's belated claims against the police officer
defendants do not relate back to the filing of Plaistifiiginal Complaint because there was no
mistake as to the identification of the police officer defendants. Federal RaleiloProcedure
15(c) provides that an amended pleading relates back to the original pléadargses”out of
the conduct, transaction, or occurrence set—autattempted to be set eutn the original
pleading."Fed. R. Civ. Procl5(c)(1)(B). However, when the proposed amendment changes the
party against whom the claims are asserted, the plaintiff must additionallytehbwhenew
defendant timely received notice of the original lawsuit and that the defekami"but for a
mistake concerning the proper p&tydentity that it should have been named in the original
action. Fed. R. Civ. Prat5(c)(1)(C).

The Defendants argue the Seventh Circuit has held that plaintiffs must show batf that
error was made concerning the proper party and that the new party is charggakteowledge

of that mistake in order to change a party defendant and allow that change to rélakengae.
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One Unknown Fed. Corr. Office01 F.3d 910, 914 (7th Cir. 2000k.or purposes of relation
back, a mistake is narrowly defined to reach only mistakes in identity, not mistakesvhich
party is or may be liableSee Worthinpn v. Wilson8 F.3d 1253, 1254 (7th Cir. 1993Rule
15(c) . . . does not permit relation back where, as here, there is a lack of knowledge of the proper
party." Worthington 8 F.3d at 1256The Defendants maintain that Plairigifflaim does not retia
back under the relation back doctrine of Rule 15(c) because Plsif#iffire to name the police
officer defendants was not due to a mistake. Therefore, they contend ffRiaitatim against the
police officer defendants is untimely and must be dised.

Pro sePlaintiff did not respond to the Defenddrasgument concerning the statute of
limitations for Section 1983 claim$he Court first reiterates thgia] document filegro seis to
be liberally construed, andmo secomplaint,however inartfully pleaded, must Ibeld to less
stringent standards than formal pleadings drafted by lawyeniskson 551 U.Sat94.1n support
of their statute of limitations and relation back argument, the Defendants tiiee€Court to
Worthington however, the Court notes that the plaintiff Whorthingtonwas represented by
counsel. In this cas®@|aintiff was apro selitigant when she filed her original Complaint in state
court, and she currently igao selitigant. When she filed her Amended Complaint, Plaintiff was
represented by recruited counsel.

The Defendants focus their statute of limitations and relation back argumérg ssue
of "mistake"” so the Court will focus its analysis on that isdueher original Complaint filed in
state courtpro sePlaintiff namedas defendants the City of Indianapo@fficer Parker,Officer
Baker, Officer RennakerQOfficer Greenwel] and"Defendant . . . employed by IMPD as a law

enforcement officet (Filing No. 1-2 at 3-10.) She further identifiedDP Report RECORDED

POLICE OFFICERSas other defendants in the case capdioher original Complaintid. at 4
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The police report attached to theriginal Complaint as an exhibit identifiegach of the police
officer defendantsnamed in the Amended Complaint:ffiders Parker, Baker, Rennake
Greenwell, Bruin, Fishburn, Storkman, Fiscus, Looper, Jones, Millikan, Hassel@hafidr Id.

at 24, 26. Liberally constring pro sePlaintiff's original Complaint, as the Court must deg
Erickson 551 U.Sat94,the Court determines that Plaffis mistake in failing to specify by name
each of the police officer defendants in separgtalpgraphed allegations and the case caption is
the ype of mistake that would permit for relation back to the original Complaint under Ra)e 15
Therefore, tk Court concludes thpto sePlaintiff's Amended Complaint relates back to the filing
of the original Complaint on January 5, 20E® Plaintiffs claims asserted in the Amended
Complaint are timely filedThus,summary judgment is najppropriate on the basis thie statute
of limitations.

B. Federal Claim against the Police Officer Defendants

Concerning the Section 1983 clamgainst the police officer defendarits allegedly
violating the Fourth Amendment bynreasonably responding toe&®/s medical needs, the
Defendants argue that the police officer defendants are entitled to quetifieunity. Qualified
immunity protects the police officer defendants from liability unfé$sthe defendant violated a
constitutional right, and (2) thaight was clearly established at the time of the alleged violation.
Sinn v. Lemmqgn911 F.3d 412, 418 (7th Cir. 2018A failure to show either is fatal for the
plaintiff's cas€. Id. (internal citation and quotation marks omittetfQualified immuniy attaches
when an officidk conduct does not violate clearly established statutory or constitutiortalafgh
which a reasonable person would have kndtwiisela v. Hughes138 S. Ct. 1148, 1152 (2018)

(internal citation and quotation marks omitte@he United StateSupreme Court hdsepeatedly
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told courtsnot to define clearly established law at a high level of genefalityllenix v. Luna
136 S. Ct. 305, 308 (2015) (internal citation and punctuatioitted).

"Under the Fourth Amendment, a defendant is liable for providing inadequate medical car
if the defendard response to the plaint§ffmedical need is objectively unreasondb@mith v.
Adams 2019 WL 1542298, at *10 (S.D. Ind. Apr. 9, 2019) (citimapez v. City of Chicagal64
F.3d 711, 719 (7th Cir. 2006)zourts considerdur factorswhendetermiring whether apolice
officer's response ta paintiff's medical needs was objectively unmeble: (1) whether the
officer has notice of the detairfgenedical needs; (2) the seriousness of the medical need; (3) the
scope of the requested treatment; and (4) police interests, including adigspenological, or
investigatory concernsOrtiz v. City of Chicagp656 F.3d 523, 530 (7th Cir. 2018).plaintiff
"must also show that the defendaotsxduct caused the harm of whithq gaintiff] complains®
Id.

The Defendants argue that Plaintiff cannot support any of the four factors andhsihow
the police officer defendantsonduct caused the harm to Seay in otdesupport her Fourth
Amendment claimThey argue that the undisputed designated evidence shows the police officer
defendants did not have notice of Seaedical needs nor did they have notice of the seriousness
of Seays medical needsThey assert the police officers were not aware of the scope of any
requested treatment. Furthermore, they argue, the police officer defendants hathsobsts
whenSeaywas being treated byedics athe scene, yet, none of theelied on police interests
to deny or interfere witlseays medical treatment.Rather,when the medics checked on Seay,
Officer Greenwell stepped back and gave them their spad®fficer Parkereliedon the medics
to provide care to Seay becausigeyre the medical peopleand wherSeaytold Officer Parker

that hecould na breatheQfficer Parkeisummonednedicsto the sceneThepolice officergelied
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on the medical personnel thie scendo provide Seay with medical care because tivege the
medical professionaland thepolice officers had no reason tmelieve that thenedicswere not
providing Seay withany necessary medical treatmefhus, the Defendants argue, the police
officers actions vere not unreasonable under the Fourth Amendment.

Pointing to the designated evidence, the Defendants further assert that theffiodice o
conduct did not cause the harm of which Plaintiff complains. The police officemstdittlay the
treatment thaSeay received by even a fraction of a second. Both ambulances that responded to
the scene were requested by a #ikpatchemhile the officers were in route to the scene. The
first ambulance arrived within minutes of the police officers being dispatoltbe scene. When
that ambulance arrived, EMT Keltner headed to Seay to treat Raramedic Powers also
observed Seay before entering the house and did not see anything that suggested he was in distress
Officer Parker told the medics that Seay was hlqtiauble breathing. And all of this happened
within the first ten minutes of officers being dispatched to the sddmepolice officers did not
interfere with or delay any medical treatment that Seay needed or recHneg.there was no
Fourth Amendmetviolation.

The Defendants additionally argue that the police officers did not violate anyhaglvas
clearly established on January 14, 2016, and none of the police officers failed to interaene i
constitutional violation on that dayln order forthere to be a failure to intervene, it logically
follows that there must exist an underlying constitutional violdtiBosado v. Gonzale&32 F.3d
714, 718 (7th Cir. 2016) (internal citation agdotation marks omitted). Seayrights were not
violated andthus, none of the policdfaer defendarg may be held liable for failing to intervene
in any constitutional deprivatioifhe Defendants point out tha, fact, ten of the thirteen police

officer defendants were not even present at the scene before Seay went into castiat the
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ambulance.There was no opportunity to intervene in anythifdne three officers who were at
the scene allowed the medics to provide medical treatment and had no reasonedmliany
necessary treatmemas not being provideby the medics Therefore, the Defendants argue, the
police officer defendants are entitled to summary judgment on Plaii@dttion 1983 claim.

In response to the Defenddnkdotion, Plaintiff presents only argument and does not
designate any evidenéeShe asertsthat police officers were called to a chaotic domestic
disturbancencidentwhere Seay cooperated with the officers and complained that he was having
trouble breathing. She argues without citing to any evidence thtéeih paranedics arrived
Herbertwas in handcuffs anBaramedicspent less than one minute with Herbert and could not

perform medical tests because he was in handcuffsling No. 67 at 1) She assertthat the

police officers directed the medics into the house to helfethaledomestic violence victim, and
argues IMPD officers failed to intervene, based on their "concern for victim womeroafelon
complaining of chest paindd. at 2 Plaintiff concludes that Seay could be alive today if the police
officers had believed him concerning his complaint of having trouble breathing lggdmg into
cardiac arrestld.

After a review of the designated evidence, and in light of the casgdaerning Fourth
Amendment claims foan unreasonable response to medical needs, the Court concludes that it
must grant summary judgment in favor of the police officer defendants. While gicsttnat Seay
died followingadomestic dispute incident while he was in custody, the undisputed evidence shows

that the police officers did not act unreasonably toward ‘Seagdical needs. The evidence

2 Not only did Plaintiff fail to designate any evidence in respdoghe Motion for Summary Judgment, she also did
not cite to any designated evidence to support her assertpawil&ioncanrot defeat a summary judgment motion.
See rsey 507 F.3cat627. Additionally,"[a] party who bears the burden of proof on a particular issue may hot res
on its pleadings, but must affirmatively demonstratespgcific factual allegations, that there is a genuinesisfu
material fact that requires triaHHemsverth, 476 F.3d at 490 (citation omittedY.he opposing party cannot meet this
burden with conclusory statements or speculation but only with appeopitations to relevant admissible evidehce.
Sink 900 F. Suppat1072 (citations omitted).

16


https://ecf.insd.uscourts.gov/doc1/07317320675?page=1

Case 1:18-cv-00161-TWP-DLP Document 85 Filed 11/16/20 Page 17 of 20 PagelD #: 952

indicates that medics were promptly requested to the scene. When the medidsaaithie scene,
they were permitted to attend to Seay, and when Seay complained of troubleby¢iaghpolice
officers asked the medics to ass&ay always had a police officer and/or medic with HAilre
undisputedevidence shows that police officers stood back to allow the medical personnel to
provide medical treatment to Seay. They did not interfere with any medicahérgabeing
provided. The medics were attending to Seay whemuhi®rtunatelywent into cardiac arrest in

the back of the ambulanc®ased on the designateddence before the Court, there is nothing
about the police officersonduct that could be viewed as objectively unreasonable to rise to the
level of a constitutional violationTherefore, Plaintiff's Section 1983 claim cannot survive
summary judgment, anthe police officer defendants are entitled to qualified immunity against
the claim. It therefore follows that any failure to intervene claim also ¢taumgive summary
judgment.

C. State Law Claim against the City of Indianapolis

The Defendants argue thisie state law claim for negligence and wrongful death should
be dismissed because of statutory immunitiye Indiana Tort Claims ActTCA") "governs tort
claims against governmental entities and public empldy®eslia Water Indianapolis, LLC v.
Natl Trust Ins. Ca.3 N.E.3d 1, 5 (Ind. 2014); Ind. Co@&e34-13-3.Pursuant tahe ITCA, a
governmental defendant is personally immune from liabilityc@arduct takemvithin the scope of
his employment. Ind. Code § -38-35(b). Thus, the Defendants assemnly the City of
Indianapolis may be held liable for Plainsfstatdaw claims omatheory ofrespondeat superior
See Ballheimer v. Baft2019 WL 1243061 at *12 (S.D. Ind. March 18, 2019).

RegardingIndiana Code § 3413-3-3(8), ommonly referred to aslaw enforcement

immunity,” the Indiana Supreme Court has said thdtat is required to establish immunity is that
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the activity be one in which government either compels obedience to lawsprulegulations or
sanctions or attempts to sanction violations theteBfD. v. Ind. Defi of Child Serv.1 N.E.3d

131, 138 (Ind. 2013) (internal citation and punctuation omitt€dgre are only limited exceptions

to the ITCAs law enforcement immunity; for example, the City of Indianapolis and its police
officers are not immune from suit if the enforcement of or failure to enforce the law dasstitu
false arrest or false imprisonmerdl.

The Defendants argue that under the ITCA, the City of Indianapolis and its employees
acting within the scope of their employment generally are not liable if a lodtsrésm the
enforcement of or failure to enforce the laWefendants point out théhe police officersvho
were present at 4126 Balboa Drive (Officers Parker, Baker, and Greenwell) wesggating
criminal conduct when Seay was receiving medical treatment at the sthaegolice officers
were dispatched to respond to an allegatioh dhsuspect had committed domestic battery, and
they were exposed to evidence that gave them probable cause to believe that Setigrbdd ba
someone. Because the police officers clearly were attempting to enforce theeauitytiof
Indianapolis and itpolice officers are immune from suit on Plaingfhegligence claim under
Indiana Code 8§ 343-3-3(8). Additionally,the Defendants point out th&fflaw enforcement
immunity under the ITCA applies to [an] Estaterrongful death claith Cento v. Marion Cty.
Sheriffs Office 2018 WL 3872221, at *5 (S.D. Ind. Aug. 15, 2018hus, Plaintiffs wrongful
death claim istatutorilybarred.

Pro sePlaintiff did not respond to the Defenddmriigument concerning statutory immunity
against hewtate law claim. The undisputed designated evidence shows that the police officer
defendants were acting within the scope of their employment when they respondeéyiortied r

domestic dispute involving Seay. Their actions and interactions with Seay idvihee
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enforcement of the lawTherefore, the ITCA applies, and law enforcement immunity under
Indiana Code § 343-3-3(8) protects the City of Indianapolis and its jpeliofficers against
Plaintiff's state law claim for negligence and wrongful dedtie law and the facts favor the
Defendants, so the Courtustgrant their Motion for Summary Judgment on Plainsifétate law
claims for negligence and wrongful death.

V. CONCLUSION

For the reasonexplained above, thBefendantsMotion for Summary Judgmenf=iling
No. 60, is GRANTED, and Plaintiff Tamie Seé&y claims arelismissed The trial and final
pretrial conference are herebgcated Final judgment will issue under separate order.

SO ORDERED.

Date: 11/16/2020 O\M—ﬁe \(waqnaﬂf
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United States District Court
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