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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MALCOM D. COBB, JR.,
Plaintiff,

V. CaseNo. 1:18€v-00790TWP-MJD
LEEANN IVERS, LISA BERGESON, ROGER
PERRY, M.D., GENIFER BRADLY, RN,
SAMANTHA MCABEE, RN, BECKY DAVIS,
Nurse, MELISSA BAGIENSKI, Nurse, SHAWN
SHELBY, Nurse, and WEXFORD HEALTH,

N N N N N N N N N N N N N N

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

This matter is before the Court arMotion for Summary Judgmeriti{ing No. 99, filed
by Defendantd.eeann Ivers, Lisa Bergeson, Roger P€Dr. Perry") Genifer Bradly, Samantha
McAbee, Becky Davig"Nurse Davs"), Melissa Bgienski("Nurse Bagienski"), Shawn Shelby
("Nurse Shelby"and Wexford Health, (collectively, "DefendantsP)aintiff Malcolm D. Cobh
Jr., ("Mr. Cobb") a prisoner at Miami Correctional FaciliyMCF"), initiated this civil rights
actionallegingthatthe medical staff @endleton Correctional FacilityfCF') weredeliberately
indifferent to Mr. Cobls serious medical conditions from April 2017 until he transferred to MCF
in early 2018. For the reasons stated below, tefendantsMotion for Summary Judgmens
granted in part and denied in part

. LEGAL STANDARD

Summary judgment should be grantédhe movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter' ¢dfdesval Rule d
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Civil Proceduré&6(a). "Material facts are those that might affect the outcome of the suit under
applicable substantive lawDawson v. Brown803 F.3d 829, 833 (7th Cir. 2015) (internal
guotation omitted). "A genuine disfe as to any material fact sig'if the evidence is such that a
reasonable jury could return a verdict for the nonmoving pgaraugherty v. Page906 F.3d

606, 60910 (7th Cir. 2018) (quotingnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).
The court views the facts ithe light most favorable to the nomoving party and draws all
reasonable inferences in the Aoovants favor. See Barbera v. Pearson Edulnc, 906 F.3d

621, 628 (7th Cir. 2018).

When a party moving for summary judgment asserts facts and supportswiitie
admissible evidence, tleurt treats those facts as admitted without controversy unless the non
movant specifically controverts them with admissible evidence, shows the re@ssartions are
not supported by admissible evidence, or demonstriaatghe factual record leaves a material
factual dispute.S.D. Ind. L.R. 561(f)(1). Conversely, when the nenovant asserts facts and
supports them with admissible evidence, twart treats thosdacts as admitted without
controversy. S.D. Ind. L.R. 56{)(2).

. PROCEDURAL BACKGROUND

The Court screened Mr. CobllComplaint on August 22, 2018(Filing No. 9) Its
allegationssuppored Eighth Amendment claims against Wexford of Im@igLLC ("Wexford"),
andelevenindividuals Wexford employed farovide medical care to PCF inmatddt. Cobb also
pled plausible claimshat threeindividual defendants retaliated against Mr. Cobb for conduct
protected by the First Amendment.

In October2019, he partiesstipulated to the dismissal of three individual defendants.

(Filing No. 88 Additionally, the parties agrabata settlemenagreement froma previous action
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barsall Eighth Amendment claims against individual defendémas were basedhactions before

August 15, 2017.(SeeFiling No. 100 at 25Filing No. 113 at 89) As such, Mr. Cobb opposes

summary judgment only as to the Eighth Amendment claim against Wextoed Eight
Amendment claims against Nurses Samantha McAbee, MelissarB&gand Shawna Shelby

and the First Amendent retaliation claim againbturse Becky Davis(SeeFiling No. 113 at 9

12.)
.  FACTS

While at PCF in 2014, Mr. Cobb slipped and brokerigkt ankle. FEiling No. 1019 at

11:24-12:2) The fracture was not treat@domptly. Id. at 12:3-19. In May 2015, thefracture
worsened, and the boribusted out the sideof Mr. Cobbs foot. Id. at 12:26-22. Again, the
fracture was not immediately repaired, and the ankle became infddteat 12:22—-13:3. After

two weeks, a surgeon fustte affected bones with screws and a metal fddat 13:3—6.

The prison medical staff did not follow the hosp#ainstructions for Mr. Cobb
postoperative careld.at 13:8-14. After a few days, Mr. Cobb leg became seriously infected,
andhis foot beganleakingd' blood. Id. at 14:6-11. The medical staff placed Mr. Cobb in isolation
and treated him with antibiotics fapproximately 15 daydd. at 14:12-24.

After Mr. Cobb was released from isolation, Dr. Talbot forced him to try to walk on the
injured foot. Id. at 14:25-15:12. The hardwarésnapped,and blood begatpouring out the side
of Mr. Cobbs foot. Id. at 15:13-16. From that day forwar,Mr. Cobb"bled everyday' until
the foot was amputatgebars later.ld. at 15:13-14.

A. Wexford Takes Over Mr. Cobb's Care

Wexford took over patient care at PCF on April 1, 20B# that time,Mr. Cobb had

developedn injury in his left knee, for which he had arthroscopic surgery in January(20ig,
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No. 10110 at 200 He also was receiving treatmdot his foot injury at Ortho Indy.His foot

remained wrapped in a bandag&etween bandage changddood would leak through the

dressing and cover the rest of Mr. Cabfoot. (See, e.g.Filing No. 1019 at 567-8, 74:12,

108:1-9.)
On April 3and 7, 2017, Mr. Cobb visited Ortho Indy and hiathandages changekiling

No. 1132 at 4) Mr. Cobb did not return to Ortho Indy until April 2017 Id. During the

intervening two weekshe PCF medical staff did not clgenMr. Cobls bandagesleanthe blood
off his foot, or provide hinwith materials talo eithethimself. Id.
At Ortho Indy on April 20, 201,Mr. Cobb received an injection for pain in his left knee,

and his foot bandage was changééiling No. 10110 at 2Q Filing No. 1132 at 4) Nurse Davis

and Dr. Talbot examined Mr. Cobb on April 22, 20&iter he complaied of seriouknee pain

following the injection. [iling No. 101-10 at 1-#23) Dr. Talbot ordered x-rays but provided no

treatment for MrCobbs symptoms.id.

B. April 27, 20170rt ho Indy Visit and Subseguent Treatment

Mr. Cobb returned to Ortho Indy on April 22017 where his dressing was changa«ld

Dr. Weber examinedis foot (Filing No. 10110 at 24) Dr. Weber remarked that Mr. Cobb

wound looked'significantly bettel than it did the week beforeld. Dr. Weber called for Mr.
Cobbto return for dressing changes each of the following two weeks and for another examinati
the third week.ld.

Dr. Webe's orders were not followedMr. Cobb changed his own bandages at PCF on

May 3, 11, and 1,72017,and Nurse Davis changed then May 21, 2017 (Filing No. 10110 at

25; Filing No. 1132 at 5) Mr. Cobb had his bandages changed at Ortho Indy on Ma3034%,

by Nurse Davis on May 3@017,and then again at Ortho Indy dane6, 15, and 21, 2017Filing
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No. 10110 at 26 Filing No. 1132 at 5-6) Mr. Cobb was able to have the blood cleaned off his

foot—either on his own or by Nurse Davi®n June 14 and 15, 201TFiling No. 10110 at 2&

30.)

C. June 28, 201 0rtho Indy Visit and the Unna Boot

Dr. Weber examined Mr. Cobb at Ortho Indy on June 28, 2017—two months after his last

examination instead of three weeks as Dr. Weber dire¢kethg No. 101-10 at 33 Dr. Weber

noted that Mr. Cobb hddiost ground because his dressing had been removed and because he had
been placed on blood thinning meation. Id. Dr. Weberordered that all blood thinners be
discontinued.ld. He also placed Mr. Colsbfoot in an unna boot, which the Court understands to
be apre-packaged bandage seakin zinc oxide and covered with a compression wrap, specifically
designed for treatment of foot ulcersl.; see, e.g.Univ. of Wis. Hosp. & Clinics AuthCare of
Your Unna Boot Dressing (Mar. 2013), avalil. at
https://www.uwhealth.org/healthfacts/pvs/4410.pdf (last visited June 11, 2020).

Dr. Weber ordered that Mr. Cobb return to Ortho Indy in one week to have the unna boot

changed and in two weeks for examination by Dr. Mdailing No. 10210 at 33) Mr. Cobb

returned to Ortho Indy for a bandage change on July 5, &td for a visit with Dr. Weber on July

14, 2017. Filing No. 1132 at 7 Filing No. 101-10 at 3%

Mr. Cobb states that the prison medical staff did not permit him to wear the unna boot

between trips to Ortho Indy(Filing No. 1019 at 99-101:10) In fact, he states th®r. Talbot

confiscated the unna boot and gave it to another inmdteNurse Davis cleaned blood off Mr.
Cobbs toes on July &017,and her treatment notes do not refer to the unna h@ding No.

101-10 at 34
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D. July 14, 20170rtho Indy Appointment and 19Day Treatment Gap

At the July 14, 201%isit, Dr. Weber observed that Mr. Cdblwound"“continue[d]to

heal" (Filing No. 10110 at 35 He stated that Mr. Cobtkept the dressing dhsince theluly 5

2017 appointmerdndremarked that[t]his is by far the best it has ever looKedd. Dr. Weber
directed thatvir. Cobb have a new unna boot applied that day, that he return to Ortho Indy for
unna boot changes the following two weeks, and that he meet again with Dr. Weber iretdkge w
Id.

Despitehis instructions, Dr. Weber would not see Mr. Cobb for five monts. Cobb
did not return to Ortho by at alluntil August 2, 2017and then only for d&andage change.

(Filing No. 1132 at 7~8.) There is no record thddr. Cobbs bandages were changsdhe prison

during that 19day period.

E Nurse Davis' "Snitch" Allegation

On August 82017,Nurse Davis toldPCFinmates and correctional officers that Mr. Cobb

was a'snitch"” or confidential imormant. (Filing No. 1131 at 1 13 This exposed Mr. Cobb to a

serious risk of violence from other inmates, and his leg injuries ihdifécult to defend himself.
Id. Mr. Cobb alleges that Nurse Davis spread this rumor becausgaseersistent wih [his]
grievancesand complaints regarding [his] medical caréd. Nurse Davis deniesver knowing
whetherMr. Cobb cooperated as a confidential informantelling others that he was a snitch.

(Filing No. 101-2 at 7157

F. August and September017

On August 182017,Mr. Cobb visited a wound clinic in Andersoiiling No. 1132 at

8.) There is no record thair. Cobb'sbandgeshad beerchangedduring the 16 daysincehis
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August 2, 2010rtho Indy appointmentld. It is undear what treatment was provided at the
August 18, 2017 wound clinic appointment.
Later on August 182017,Mr. Cobb visited the urgent care facility at the pris@ailing

No. 10110 at 36-37) Nurse Davis observed that the dressing on Mr. Gololot was bloody,

loose, and unsecureddd. She cleaned the foot and applied a wegssing.ld.
The only records of Mr. Cotdomedical care for the remainder of Z@te Mr. Cobls own
calendars.In the week following his August 12017wound care visit, his foot became raw and

swollen. Eiling No. 1132 at 8) On August 21,2017,Nurse Davis lost medications Mr. Cobb

was given at the wound clinicld. His dressing wasiot changed until August 30, 201/d.
Between August 18 and 30, 2Q0IMr. Cdbb was not allowed to change his own bandage, and
Nurse Davis refused to change his bandage at least tigice.

After August 30,2017,Mr. Cobbs bandage was not changed until Septembed??,
when Nurse Bagienski provided him the necessary suppdeat 9. His bandages were changed
again on September 182 py an unspecified outside doctor), and 29, 2(0dy/Nurse LeeAnn
Ivers). Id. Mr. Cobbreceivedsupplies to clean his foot on September2(8.7 Id.

G. Confinement to SuicideObservation Cell

Between Mr Coblbls September 22017bandage change and October 3. 2017, Nurses
McAbee, Shelby, and Bagienski falsely reported to Dr. Perry, a PCF psythia&isvir. Cobls

wounds were not healing becawsesmutilating hisown foot. Eiling No. 1131 at § 12h).) Mr.

Cobb alleges that the nurses did this because he complained to them about not receiving supplies

to care for his foot.(Filing No. 1019 at 4321-44:2) In response to these reports, Dr. Perry

directedon October 3, @17 that Mr.Cobbbe placed in a suicide observation cdtl. at 44:9-

45:12;Filing No. 1131 at § 1#h). Dr. Perry told Mr. Cobb he was being placed in the observation
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cell because ofhe nursesreports. (Filing No. 1019 at 449-22) In the olservation cell, Mr.

Cobb had only &turtle suit poncho for clothing and was completely naked part of the tiche.

at 4423-45:1;Filing No. 1131 at 1 1%h). Mr. Cobb remained in the observation cell from

October 3 2017until he was releasefdr an outside medical appointment on October 6, 2017

(Filing No. 113-1 at { 1(h); Filing No. 1132 at 10)

H. October and November 2017 an&ix-Week Treatment Gap

Mr. Cobbs bandages were changed at his outside medical appointment on Oc26K&r. 6

(Filing No. 1132 at 10) His bandages were chged again on October 13 and 20, 207

Because a medical records documehiose changes, the Court infers that Mr. Cobb changed his
own bandages at the prison on October 13 and 20, 2017.

Mr. Cobbs bandages were not changed agairsiomweeks Id. a 10-11. During this
time, Mr. Cobls bandages began to cut into his foot, and he experienced pain and burning
sensationsld. Mr. Cobb was not taken to an outside medical appointment schedufedtédrer
27,2017 1d. at 10. During this time Mr. Cdob had intermittent access to tape afastic sleeves
to cover his foot while showeringd. at 11.

On November 12017,Mr. Cobbasked Nurse Bagienski either to change his bandages or

to provide him with bandages that he could apply on his dwiting No. 1019 at 689-12) She

refused, stating that no bandages or tape were availablelowever, Mr. Cobb learned from the
prison pharmacist that plenty of bandages and tape were in $tboei.68:12—-19.

l. December 2017

Mr. Cobbs bandages were changed again on DecemI2&1Y. Filing No. 113-2 at 1)

By December 52017,blood was leaking out of the bandages and ontfiabe. (Filing No. 10%

9 at 7324-74:3) However,Nurse Shelby refused to change Mr. Celiimndages or forovide
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tapeor protective sleevesld. at 74:5 Filing No. 1132 at 12 As a result, Mr. Cobb bandages

got wet. (Filing No. 1132 at 12) He asked a nurse feupplies on December 10, 20477d was

denied. Id.

OnDecember 122017,Mr. Cobb met with Dr. Weberld. Dr. Webertold Mr. Cobb that
he "wasrit happy about the long periods between bandage chanigesMr. Cobbs bandages
werechanged at Ortho Irydthat day. 1d.

Following the December 12, 200ttho Indy appointment, Mr. Colsbbandages were not

changed again until December 29, 201d. By December 202017 Mr. Cobbs foot smelled

"like rotted flesH. (Filing No. 1019 at 745-10) Nurse Shelby again refused to change Mr.
Cobbs bandages or provide materials for him to dodoat 74:5-12. Mr. CobBs bandages again

began to cut into his foot.Fi{ing No. 113-2 at 13

J. January 2018 and Transfer to MCF

OnJanuary 5, 2018, Mr. Cobb met with Dr. Talbot for a chronic care appointifi€ivig
No. 100 The day before, Dr. Talbot communicated with Dr. Snyder, who was theGd¥hs
wound care specialist, and Dr. Weinberger, a vascular surggeddr. Talbots notes from January
5, 2018state that Mr. Cobb "current orders for once weekly wound care with unabsiof [
protocol per wand care center is ontinueonce weekly. 1d. Dr. Talbots notes also state that
instructions for Mr. Cobk'wound care wer&available to all nursing staff.ld.

Mr. CobbBs bandages were changedhe January 5, 20XBironic care visiand again ¥
Nurse Davis on January 8, 201Rl. at 38, 41.0n January 17, 2018, the Indiana Department of

CorrectiontransferredMr. Cobb to Miami Correctional Facility(Filing No. 10L-10 at 43 Filing

No. 113-4)
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IV. ANALYSIS
Based on the evidence discussed above, material factual disputes remai. a&Sabls
Eighth Amendment claims against Wexford, Nurse Bagienski, and Nurse Shigever,
summary judgment is appropriate for Mr. Cobb's observatdirclainms and his retaliation claim
against Nurse Dauvis.

A. Eighth Amendment Claim Against Wexford

Wexford seeks summary judgment on two grounds: Mr. Cobb has not suffed a

constitutional injury; and (29ven if he did, Mr. Cobb has not presented evidetezaonstrang

that a Wexford policy or practice causktt injury. (SeeFiling No. 114 at 56.) Becausehe
evidenceleaves material factualisputes on both issues, Mr. Cobkighth Amendment claim
against Wexford will proceed.

1. Eighth Amendment Injury

Wexford firstarguesthat Mr. Cobb wasrequired to present evidence that he suffered a

constituional injury, and no such evidence has bpessented. (Filing No. 114 at § In other
words, Wexford argues that the medical care Mr. Cobb received from April 2017 untirsfet
in January 2018 consistently met the Eighth Amendment's standards.
"To determine if the EightAmendment has been violated in the prison medical cohtext,
the Court mustperform a twestep analysis, first examining whethéir. Cobb"suffered from
an objectively serious medical condition, and then determining wHhelhigermedical care
providers wee "deliberately indifferent to that conditidnPetties v. Carter836 F.3d 722, 727
28 (7th Cir. 2016) (citindgrarmer v. Brennan511 U.S. 825, 8341094)). None of theDefendants
dispute that Mr. Cobb's chronic, bleeding wound constituted a serious medical condition. Instead,

Wexford argues that the care its employees proundser amountetb deliberate indifference.

10
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"[A]n inmate is not entitled to demand specific care and is not entitled to thedoest
possible . . .". Arnett v. Webster658 F.3d742, 754 (7th Cir. 2011).""A medical professional
acting in his professional capacityay be held to have displayed deliberate indifference only if
'the decision by the professional is such a substantial departure from acceptesignaifes
judgment, practice, or standards, as to demonstrate that the person responsibjedattnatl
base the decision on such a judgniérgain v. Wood512 F.3d 886, 895 (7th Cir. 200@juoting
Collignon v. Milwaukee Cntyl163 F.3d 982, 988 (7th Cir. 1998)By definition a treatment
decision thds based on professional judgment cannot evince deliberate indifference because
professional judgment implies a choice of what the defendant believed to be tlkeursstof
treatment. Zaya v. Sood336 F.3d 800, 805 (7th Cir. 2016).

Yet, an Eighth Amendment claim does not fail the mere fact that the plaintiff received
"sometreatment. Greeno v. Daley414 F.3d 645, 654 (7th Cir. 2005). Rather, courts must
consider "thgossibility that tle treatmenfthe plaintff] did receive wa%so blatantly inappropriate
as to evidence intentional mistreatment likely to seriously aggtdwnateondition’ Id. (quoting
Snipes v. DeTella95 F.3d 586, 592 (7th Cir. 1996or example, even wheiteeatnent is
provided, a factinder may infer deliberate indifference from:

e a doctols decision to ignorenstructions from a specialistayg 836 F.3d at
806; Petties 836 F.3cht 729.

e a doctois persistence in a course of treatment known to be ineffePtties
836 F.3d at 729-30.

e "an inexplicable delay in treatment which serves no penological intelcksit
730.

From April 2017 through January 2018, Mr. Cobb had a foot wound that bled constantly
and required consistemtedical care The wound did nbhealduring or after that timeMr. Cobbs

foot was eventually amputate@ihe evidence discussed in this Order would support a jury in

11



concluding thathe care Mr. Cobb receivdtbm April 2017 through January 2018l below the
Eighth Amendmers staards and prevented his foot from healing.
Over the ten months in question, specialistgructions were repeatedly ignoredn April
27, 2017, Dr. Weber instructed that Mr. Cobb return to Ortho Indy for bandage changes each of

the following two weeks and for an examination the third wegékiing No. 10110 at 24) Mr.

Cobb did not return for a bandage changel metarly a month later, and he was not examined for

two months (Filing No. 1132 at § Filing No. 10110 at 33) Dr. Weber issued the same

instructions on July 14, 2017Filing No. 10110 at 35 Mr. Cobb did not return for a bandage

change for almost three weeks, andwses not examined by Dr. Weber again for five months.

(Filing No. 1132 at § 12) Meanwhile,Dr. Talbots notes from January 5, 20d&cument that

the wound cee specialishad drected that Mr. Cobbb bandages be changed week(yiling No.
101410 at 38) However,in the preceding month alone, MBobb was left to wear the same

bandages for periods of 11 and 17 daysling No. 113-2 at 1)

No evidencdefore the Coursuggsts thathe Wexford staff diverged from tlspecialists
instructionshased on medical judgmt Zaya 836 F.3d at 805No medical recordcknowledges
a specialiss instructions and explains why different treatment woulgrieéerable. Indeed, for
long periods, Mr. Cobb received no treatment atAtlleasteighttimes in ten months, MCobb

wore the same bandages 1dr days or longet. During these period$r. Cobb did not receive

! These eight instances occurred from:

e Apr. 7-20 (13 days)Filing No. 10110 at 2Q Filing No. 1132 at 4

e July 14-Aug. 2 (19 days)Eiling No. 10210 at 3 Filing No. 1132 at 78.

e Aug. 218 (16 days)Filing No. 1132 at 8

e Aug. 18-30 (12 days)ld.
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treatment from the Wexford staffstead othe treatment the specialists order&hther he was
denied any form of treatmeandthe materials necessarytteat the wound himself.

The Defendants nevertheless maintain thit Cobb's treatment satisfied the Eighth
Amendment because heas referred to offite specialists at least sixty (60) tinfe$kiling No.
114 at 6 This argument is alarming in at least three respects.

First, theDefendants do not support their argumerthwany citation to evidence, leaving
the Court tosearch the recorfbr 60 documents or notations referringdff-site doctor visits.
Defense counsel should not expect the Court to embark on such a search without g@dance.
Fed. R. Civ. Pra56(c)(3) (The Court need only consider the cited materials'); Grant v. Ts.
of Ind. Univ.,870 F.3d 562572—-73(7th Cir. 2017)holding that courts need ntdcour the record
in search of evidentewhen adjudicating summary judgment motiomnslrechtsen v. Bd. of
Regents of Univ. of Wis. Sy309 F.3d 433, 436 (7th Cir. 2002 urts are entitled to assistance
from counsel, and an invitation to search without guidance is no more useful than dslitigant
request to a district court at the sumynaidgment stage to paw through the assembled discovery
material').

Second, the Court finds only 16 fte medical \8its documented in threcord? As such,

the Defendants seek summary judgment based on a factual assertion that idegitbestrably

e Aug. 30-Sept. 12 (13 dayshd. at 8-9.
e Oct. 26-Dec. 1 (42 days)d. at 16-12.
e Dec. H12 (11 days)ld. a 12.
e Dec. 1229 (17 days)d. at 12.
2 These outside visits occurred on April 3, 7, 20, and 27; May 24; June 6, 15, 21, and 28; July 5 and 14; August 2 and

18; September 22; October 6; and December 12. The Court's statement &fdetdi$, supra includes ations to
the records documenting each outside visit
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false or based oavidencenotin the record Neither is acceptableSeeFed. R. Civ. P. 11(b)(3)
Fed. R. Civ. P. 5{(3).

Third, Wexford'sargument flies in the face of the controlling lasending a patient for
outside treatment does rattitle a prison doctor to Eighth Amendment immunitfythe doctor
then disregards the specidisnstructions without exercrgy medical judgment, he is deliberately
indifferent to his patierd medical needsZayg 836 F.3d at 806That is the piaire the evidence
paints in this case, and Wexfatff-site specialistsdefense therefore misses the mark.

2. Wexford Policy or Practice

Although a private entity, Wexford acts undlee color of state law and therefore may be
liable for violating Mr.Cobbs Eighth Amendment rights only under the theory announced in
Monell v. Deft of Soc. Servs436 U.S. 658 (19). Walker v. Wgford Health Source®940 F.3d
954, 966 (7th Cir. 2019)"Prevailing on such a claim requires evidence that a Wexiolidy,
practice, or custom causketthe constitutional violation discussed above.

"It does not matter if the policy was duly enaatedvritten down, nor does it matter if the
policy counsels aggressive intervention into a particular matter or a-bHraggproacH. Glisson
v. Ind.Dept of Corr., 849 F.3d 372, 379 (7th Cir. 2017)I]  situations that call for procedures,
rules orregulations, the failure to make policy itself may be actionabfms v. Mulcahy902
F.2d 524, 543 (7th Cir. 1990)n Glisson the Seventh Circuit held that providing medical care to
prisoners with chronic, complex illnesses is one such situagdeErGlisson 849 F.3d at 381 (citing
Sims 902 F.2d at 543). "One does not need to be an expert to know that complex, chronic illness
requires comprehensive and coordinated ¢tdcke at 382. A prison medical providezanbe liable
under theeighth Amendnent for making a deliberate policy choice pursuant to which no one was

responsible for coordinatingthe overall care of sucpatients Id. at 375-76. Aplaintiff may
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provesuch a policy choic&in a number of ways, including but not limited to repédadctions.
Id. at 381.

A jury could reasonably find from theepeated actiorsor inactions—of Wexfords
employees thatir. Cobb was harmed By/exfords consciouslecision not to implement policies
or procedures to ensure that patients with complex, chronic conditiogised coordinated care.

When Wexford took over in April 2017, the wound on Mr. Cslidot had been open and
bleeding for nearly two yearsThe medical records for this temonth period alone refer to four
outside doctors from at leastdvgeparate facilitieslnside the prison, Dr. Talbot and at least four
nurses were responsible for Mr. Cabbare.

The treatment prescribed by Mr. Céblspecialists required that he retdon weekly
dressing changeand less frequent examinationslore often than not, Mr. Cobimissedthose
follow-up appointmentsandhis medical records do not explain whdditionally, on at least one
occasion, Mr. Cobblost ground on his wound becausecontrary to Dr. Webé&s treatment

plan—his dressings were meoved, and he was placed on a blood thin(éiing No. 10110 at

33)

For ten months, the Wexford staff at PCF consistently failed to ensure that Mr. Cobb
received the treatment that his specialists prescrivaukether at the specialistsfices or at he
prison. A jury could reasonably find that Wexford knew that some of its patients were likely to
have conditions requiring that care be coordinated areewngral medical care providgeon and
outside its own stafthat the failure to implemepblicies or protocols to ensure such coordination
would place such patients at imminent risk of serious harm; andgHaiiiire to implement such

policies or protocols was based on a conshoice.See Glisson849 F.3d at 382.
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The Defendants, citig Walker, argue that Mr. Cobb must introduce evidence beyond his

own experience to supportMonell claim against Wexford.(SeeFiling No. 114 at ) Walker

notes that'inmatesgenerally cite other examples where a constitutional violation similarly
occurred to prove the existence or absence of a pol@40 F.3d at 96Gemphasis added)But
Glisson discusses no other foents’ treatment anghows that evidence of other inmates
deprivations is not necessary to providl@nell claim. Additionally, Walker was decided in part
on evidence that delays in scheduling the plaintiff for outside appointmwengsattributable to
the outside medical providers and not to the defendpolisies or practice. Id. at 967. By
contrast, there is no evidence that any individual or outside entity was responshmecforgistent
gapsin Mr. Cobbs medical care.

In sum, a jury could reasonably find that Wexford opted not to implement policies or
procedures to ensure coordioatof treatment for patients with chronic, complex casegury
could further find that this decisiacaused Mr. Cobb to receive medical care falling below the
Eighth Amendmerd standards. Accordingly, Mr. Coblts Eighth Amendment claim against
Wexfordwill continue.

B. Eighth Amendment Claims Against Nurses McAbee, Shelby, and Bagienski

Mr. Cobb attempts to maintain Eighth Amendment claims against individefehdants
based orthreesets of facts First, Nurse Bagienskwas deliberately indifferertb Mr. Cobbs
serious medical needs when she refused to change his bandages or providey neeekssalr
supplies on November 10, 2013econd, Nurs8helbywasdeliberately indifferent to Mr. Colx®
serious medical needs when she refused to change his bandages or provide supplies @t Decemb
5 and 20, 2017Finally, Nurses McAbee, Shelby, and Bagienski falsely accused Mr. Cobb-of self

mutilation so he would be @ted in a suicide observation celMr. Cobb's individual claims
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against Nurses Bagienski and Shelby will proceed, but summary judgment is approptiage f
observatiorcell claim.

1. Bandage Change an&upply Claim Against Nurse Bagienski

Mr. Cobballeges that Nurse Bagienski was deliaitely indifferent to his serious medical
needs when she refused to change his bandages or provide supplies on November 10, 2017.

Mr. Cobb changed his own bandages on October 20, 2(Aifng No. 1132 at 10) Thus, on

November 10, 2017, his bandagesre three weeks old.He asked Nurse Bagienski either to
change his bandages or to provide him with bandages that he could apply on hisibwnNo.

1019 at 689-12) She refused, stating that no bandagetpewere available.ld. However,

Mr. Cobb later learned from the prison pharmacist that plenty of bandages and tape were in stock.
(Id. at 68:12-19.) Mr. Cobbls bandages were not chandged anotherthree weeks after this

encounter. Kiling No. 113-2 at 1412.)

The Defendants have not respondedvir. Cobbis allegations against Nurse Bagienski or
the evidence supporting thenMr. Cobb presented to Nurse Bagienski on November 10, 2017
with bandages that required weekly changes but were three week& pld; could easonably
find that Nurse Bagienski knethat Mr. Cobb faced an imminent risk of serious harm if his
bandages were not changed and that she nevertheless refused to change them or equip him to do
so. Accordingly, summary judgment is not appropriate fosBlidagienski.

2. BandageChange and Supply Claim Against Nurse Shelby

Mr. Cobb alsasserts that Nurse Shelby was deliberately indifferent to his serious medical
needs when she refused to change his bandages or provide supplies on December 5 and 20, 2017.
On December 5, , 201Rurse Shelby refused to change Mr. Csliiandages or provide protective

sleeves, even though blood was leaking out of his banddgésig No. 1019 at 7324-74:5
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Filing No. 1132 at 12) As a result, Mr. Colbdb bandages got wefFiling No. 1132 at 12) On

December20, 2017,Nurse Shelby again refused to change Mr. CGolbandages or provide
necessary materials, even though his bandages were eight days old and"skeettaited fle$."

(Filing No. 1019 at 745-12.) Afterward,Mr. CobBs bandages began to cut into his fa@tling

No. 113-2 at 13

The Defendants seek summary judgment on grounds'thate is no evidence directly
indicatingthat NurseShelby was aware of any gars medical need for the Plaintiff to receive

new bandages or a bandage chan@eling No. 114 at 4 However, Mr. Cobb has presented

evidenceshowing that blood was leaking out of his bandages on December 5a1f7at his

foot smelled like rottedlesh on December 20, 2017Based on this evidence, a jury could
reasonably conclude thiurseShelby knew that Mr. Cobb was suffering from ases medical
condition and that any delay in providing fresh bandages would expose him to an immediate risk
of serious harmAdditionally, Nurse Shelby states that her practice as a nurse was to follow orders
from off-site physicians, and she acknowledied a specialist ordered that Mr. Cabbandages

be changed weekly(Filing No. 106 at 1,711) Accordingly, a jury could reasonably conclude

that NurseShelby refused to provideeatment ordered by a specialiZaya 836 F.3d at 8Q6For
these reasons, summary judgment is not appropriate for Nurse Shelby.

3. Observation Cell Claims Against Nuses McAbee, Bagienski, and Shelby

The Defendants seek summary judgment on Mr. Colataim that Nurses McAbee,
Bagienski, and Shelby falsely reported that he was mutilating his owsddetwould be confined
to a suicide observation celllThe Defendant argue thathese three nurses had no authority to

move Mr. Cobb to the observation cell, that Dr. Perry properly determined that the n®ve wa
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necessary, and that, as a result, their statements could not have constitutestel eltiéerence
toward a serious medical need.

The Eighth Amendment proscribes thainnecessary and wanton infliction of pdin.
Estelle v. Gamblet29 U.S. 97, 104 (1976) (quoti@yegg v. Georgiad28 U.S. 153, 173 (1976)).
The unnecessary and wanton infliction of pain may tekeous formsbeyond deliberate
indifference to medical needs$ncluding the imposition of punishmentso totally without
penological justification that it results in the gratuitous infliction of suffetin@regg 428 U.S.
at183,and harassmehintended to humiliate and inflict psychological paicalhoun v. DeTella
319 F.3d 936, 939 (7th Cir. 2003).

The Defendants assert that the three nurses lacked any authority totiutteletr. Cobb

receive specific treatment, includingrdinement to an observation cellSeeFiling No. 1013 at

113 Filing No. 1015 at T 11 Filing No. 106 at 1 11114 at 3) Mr. Cobb has natesponded with

any evidencdo the contrary. Additionally, he has not presented any evidence supporting the
inference that the three nurses would have knowrif tihaty stated Mr. Cobb was injuring himself,
he would be placed in an observation cell.

"As the"put up or shut upmoment in a lawsuitsummary judgment requires a Ron
moving party to respond to the moving partytoperlysupported motion by identifying specific,
admissible evidence showing that there is a genuine dispute of material faiel f Grant, 870
F.3dat 568 (quotingHarney v. Speedway SuperAmerié26 F.3d 1099, 1104 (7th Cir. 2008)).
To avoid summary judgment dhis claim, Mr. Cobb needed to present evidence from which a
jury could conclude that the defendant nurses consciously disregarded his saftagtmmally
exposed him to gratuitous physical or mental sufferiagsuming that the nurses falsely reported

that Mr. Cobb was injuring himself, Mr. Cobb would still need to present evidence that the nurse

19


https://ecf.insd.uscourts.gov/doc1/07317685415?page=13
https://ecf.insd.uscourts.gov/doc1/07317685415?page=13
https://ecf.insd.uscourts.gov/doc1/07317685417?page=11
https://ecf.insd.uscourts.gov/doc1/07317699951?page=11

knew those reports would result in his confinement to aerghson cell. He has not done so,
and summary judgment is therefore proper.

C. First Amendment Retaliation Claim Against Nurse Davis

Finally, Mr. Cobb opposes summary judgment on his claim khate Davs told others
he was a snitch in retaliation fexercising his First Amendment righté plaintiff asserting a
First Amendment retaliation claim must show th@if [Jhe engaged in activity protected by the
First Amendment; (2) [[he suffered a deprivatibat would likely deter First Amendment adiyyi
and (3) the protected activity [[he engaged in was at least a motivating factbe fretaliatory
action! Archer v. Chisholm870 F.3d 603, 618 (7th Cir. 2017) (internal citations omitted).

The thirdelemendisposes of Mr. Cobb's claimht summary judgment, a prisoner alleging
retaliation muspresent evidendbat the defendaistactions were motivated by retaliatory animus.
See Stewart v. Walb88 F. Apfx 390, 394 (7th Cir. 2017) $tewart need®to present evidence
that the nurse wrote this messdageausef his grievances or this lawsuit. And he has proffered
no evidence that the nurse even knew about the grievances, let alone that she wroteidnn react
to the grievances or this sujt(internal étations omitted).

Nurse Davisattestghat shenever told anyone Mr. Cobb was a snitqkiling No. 1012

at 1 17) In doing so, she effectively attests that she neveranjdbne Mr. Cobb was a sch
because she was fueled by retaliatiair. Cobb rebutghis evidence with his own affidavit

testimony thatNurseDavis made such statements and others observed {R€mg No. 1131 at

113) However,he has not presented any evidence of Nurse Dawisvation.
Mr. Cobb argues that his affidid testimonyraises a material factual disputg=iling No.
113 at 12 He refers to his statement thaturse Davis told people | was a snitch because | was

persistent with my grievances and complaints regarding my medical careiy No. 1131 at

20


https://ecf.insd.uscourts.gov/doc1/07317685414?page=17
https://ecf.insd.uscourts.gov/doc1/07317685414?page=17
https://ecf.insd.uscourts.gov/doc1/07317780475?page=13
https://ecf.insd.uscourts.gov/doc1/07317780475?page=13
https://ecf.insd.uscourts.gov/doc1/07317780474?page=12
https://ecf.insd.uscourts.gov/doc1/07317780474?page=12
https://ecf.insd.uscourts.gov/doc1/07317780475?page=13

13(d).) However, Mr. Cobb has not explairednhuch less supported with eviderebow he
gained personal knowledge of Nurse Danistivations. SeeFed. R. Evid. 602"A witness may
testify to a matter only if evidenceirgroduced sufficient to support a findingththe witness has
personal knowledge of the mattgrFed. R. Civ. P. 56(c)(4) An affidavit or declaration used to
support or oppose a motion must be made on personal knowledge, set out facts that would be
admissible in evidence, drshow that the affiant or declarant is competent to testify on the matters
stated:). Accordingly, this testimony would not be admissible, and the Court may not consider it
at summary judgment.

Assuming Nurse Dauvis told inmates that Mr. Cobb was a snitch, no evidence would allow
a jury to conclude that she did lsecause of retaliatory motivekdeed, the only evidence on the
issue is her deniaNurse Davis is entitled to summary judgment on Mr. CobBlysst Amendment
retaliation claim.

V. CONCLUSION

TheDefendantsMotion forSummary Judgmenti{ling No. 99, isGRANTED as to Mr.
Cobbs First Amendment retaliation claim and his Eighth Amendment obsereatiariaim. All
claims against NurseDavisand McAbeereDISMI SSED

The Motion is alsoGRANTED as to Defendants LeeAnn Ivers, Lisa Bergeson, Roger
Perry,andGenifer Bradly(correctly spelled Jennifer Bradley)

No partial final judgment shall enter at this time.

The Motion is DENIED as to Mr. Coblts Eighth Amedment claims against Wexford,
Nurse Bagienski, and Nurse Shelblhe Court will issue a separate order with instructions for

the proceedings that will resolve these claims.
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The Clerk is directed to update the dockéand the spelling of thparties names on the
docket) consistent with the following:

e the plaintiff is Malcolm D. Cobb, Jr.;

¢ theremaining 2fendants are Melissa Bagienski, Shawna Shelby, and Wexford
of Indiana, LLC;and

e all otherDefendantareterminated.

SO ORDERED.

Date: 7/2/2020 Q\'Mﬁr LD““"\QM*

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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