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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
CHRISTOPHER MICHAEL JOHNSON,

Plaintiff,

)
)
)
)
V. ) No. 1:18cv-01088JPHTAB
)
ARTHUR SIBLEY, et al. )

)

Defendants. )

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT,

DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, AND

DIRECTING ENTRY OF FINAL JUDGMENT

Plaintiff Christopher Michael Johnson brought this civil rights action pursoa U.S.C.

§ 1983 He namd as defendants Officers Arthur Sibley, Robert Stradling, Rdldedler,
Mark Rand, and Lee Rabensteir@uring execution of a search warrall;. Johnson shot at the
officers and was shot at by the officers in return. Mr. Johnson allegietbe searcand the search
warrant were invalid and unconstitutional. He furtadegesthat the IMPD officers’ shooting at
him was unconstitutional.

Beforethe Court are crossiotions for summary judgment filed r. Johnson, dkt. 48,
andthe defendants, dké.1. For the reasons explained below, Mr. Johnson’s motion for summary
judgment, dkt. [48], IDENIED, and the defendants’ motion for summary judgment, dkt. [61], is
GRANTED.

The defendants’ motion to strike Mr. Johnson’s reply, dkt. [73]DENIED and

Mr. Johnson’s motion to not strikes replybrief,* dkt. [76],is GRANTED. While Mr. Johnson

L Although Mr. Johnson titles his motion as “Plaintiffs(s) Motion for the Court Not tkeSRiaintiff(s) Response
Brief for Summary Judgment,” it appears that his brief was intended to responfetam®#’s motion to strike his
reply brief.
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did not seek leave for the untimely filinthhe Court exercises its discretion to permit Mrhnson
to file a latefiled reply.United States v. Browrd 33 F.3d 993, 997 (7th Cir. 1998)
l. Summary Judgment Legal Standard

A motion for summary judgment asks ttmurt to find that a trial is unnecessary because
there is no genuine dispute as to any material fact and, intheagiovant is entitled to judgment
asa matter of law.SeeFed. R. Civ. P. 56(a). On summary judgment, a party must steoseuint
what evidence it has that would convince a trier of fact to actsepelision of the event$Gekas
v. Vasilades814 F.3d 890, 896 (7th Cir. 2018)he movingparty is entitled to summary judgment
if no reasonable fadtnder could return a verdict for the nomoving party. Nelson v. Milleyr 570
F.3d 868, 875 (7th Cir. 2009). To survive a motion for summary judgment, theonang party
must set forth spedd, admissible evidence showing that there is a material issueaforGelotex
Corp. v. Catrett477 U.S. 317, 323 (1986).he courtviews the record in the light most favorable
to the noamoving party and draws all reasonable inferences in that party’s f&loba v. Ill
Cent. R.R. C9884 F.3d 708, 717 (7th Cir. 2018It. cannot weigh evidence or make credibility
determination®©n summary judgment because those tasks are left tachinder. Miller v.
Gonzalez761 F.3d 822, 827 (7th Cir. 2014).

Thecourtneed only consider the cited materiagl isnot required to “scour every inch of
the record” for evidence that is potentially relevant to the suspnjndgment motion before them.
Fed. R. Civ. P. 56(c)(3)Grant v. Trs. of IndUniv., 870 F.3d 562, 574 (7th Cir. 2017).The
nornrmoving party bears the burden of specifically identifying the reles@idence of record.Z.

v. Buell 796 F.3d 749, 756 (7th Cir. 2015).
When reviewingcrossmotions for summary judgmerdl| reasonable inferences are drawn

in favor of the party against whom the motion at issue was méddkntiv. Lawson 889 F.3d



427, 429 (7th Cir2018) (citing Tripp v. Scholz872 F.3d 857, 862 (7th Cir. 2017)Cross-
motions for summary judgment does not imply that there are no genuine issues of material fact.
R.J. Corman Derailmerervs., LLC v. Int'l Union, Local Union 150, ARLIO, 335 F.3d643,
647 (7th Cir. 2003).

1. Material Facts?

Thefollowing facts are undisputed for purposes of the motion for sumradgnjent. To
the extent they were not disputed by Mr. Johnson, the Court adopts paticedendants’
statement of undisputed materialtiac

A. Mr. Johnson’s Presence at 2122 Spann Avenue on December 12 and 13, 2017

On December 12, 201®r. Johnson went to a friend’s house at 2122 Spann Avenue.
Mr. Johnson does not own tipeoperty,nor did he live there Mr. Johnson states that he paid
cetain utilities at 2122 Spann Avenue, such as the lights, water, ifitemg phone line, but
acknowledges he did not pay rent. Dkt. 66 at 3. According to Mr. Johrsavgshonly at 2122
Spann Avenue “to hang out over there.” He was just “visitindfiemd’s aunt namedenny.
Mr. Johnson did not have the authority to determine who could or could iarwisside there.

At some point after Jenny left, Mr. Johnson remained in the honuhiwgtelevisionand
consuming cocaine. Later that evenidgnny’s niece, Jasmine Milldrer brother, Hirpand her
brother’s girlfriend, Breecame to the house. Mr. Johnson was still in the home at that tine. Hi
and Bree slept in the living room and Mr. Johnson and Jasmine sleptbiedieeom. The group

spent the night there and remained there through the afternoon of Ded&npe17.

2 The defendants have included substantial citations to admissibéewith support of their statement of
undisputed factsSeedkt. 63 at 111. For the sake of conciseness, the Court will exclude citations to the
defendants’ evidence.



At some point on December 13, 2017, Mr. Johnson’s friend, Jesse Heamer to 2122
Spann Avenue to discuss the purchase of a dog. Mr. Johnsbfr addmler talked in the kitchen.
Jasmine was still in the bedroom and Bree and Hiro were in timg Ireiom at the front of the
house.

B. IMPD Obtains a No Knock Warrant onthe Morning of December 13

In December 201 anIMPD Narcotics/Vice Unit investigation revealed thahanknown
as “Baby Boy” was selling narcotics out of a dwelling at 2122 Spannue:d he detectives were
able to identify “Baby Boy” as Christopher Johnsét the time of this investigatiodir. Johnson
was on federal probation for dealing and possession of narcotics, andumis of being a felon
in possession of a firearm.

On Decembel12, 2017, IMPD SWAT Officer Lee Rabensteine was the assistant team
leader for a search warrant that was going to be executed theihgjldaw at 2122 Spann Avenue.
Lieutenant Robert Stradling, Sergeant Mark Rand, and OffiaghsiASibley, Robert Mudir, and
William Amberger were also assigned to assist with the executiaheofvarrant. Officer
Rabensteine performed a drive by of the location, where he observeddagmera system on
the house."These cameras appeared to have “visibility on both Spann Avenue atigyHeehind
the target location.” Based on his observatiddfficer Rabesteine believed that the team
executing the warrant would be “compromised” as soon as they dkiedans at the target
location.

The investigation revealethat Mr. Johnson had a lengthy criminal history and was on
federal parole for a serious violent felomunswere presentat the residencehe doors to the
home were barricaded and there was a large, aggressive dog at theThausfficers had reason

to believe that there was surveillance outside of the h&ased on these factbgtNarcotics Unit



requested a nknock search warrahfor 2122 Spann Avenu€eThe request was granteahd the
court issued the nknock warrant at 9:51:2&.m.on Decembet 3, 20174

C. IMPD’s Service of the Warrant at2122 Spann Avenue

On December 13, 2010fficer Rabensteine did another drive by of the location to confirm
that cameras were still visible and there were no new securitg dothe property. The IMPD
officers assisting with the execution of the warrant assembled briefingon the facts of the
investigation includingthe basis for the rknock warrant.

Two teamswereassigned to breach the home during the execution of the wainaat.

team wasassigned to the sidef the housemarked as “1” in the image of houseluded at
Exhibit A, which waghe Soutkfacing door of this double unit. Another team was assigned to the
Eastfacing door, which is the marked as “4”Hxhibit A. Lieutenant StradlingSergeanRand,
and OfficersMuller, Sibley, Rabensteine, and Amberger were all assigned todtheile team.
All of the officers were dressed in full uniform, wearing nawebpantsanda longsleeve navy
blue shirt, with IMPD patches on both shoulders and the word PORfEed to the front and
back of the uppebody armor.Seedkt. 6211 at 6,8-10.

Officer Rabensteine was assigned to lead thesidé team to their breach point on the

Eastside door. Officer Amberger was assigned to the ram and responsible for forcing the door

¥ A no-knock search warrant allows the police to serve a search wariet iatended location without
announcing their presence or waiting outside for any specified period of time befoirggeriiée purpose

of no-knock warrants is to enhance the safety of theafi serving the warrant. Law enforcement must
establish special circumstances or justifications in order to obtaikiaoot search warrant.

* Although not relevant to the claims of this case, a second search warsastttaimed on December 13,
2017, at 3:26p.m.that was directed towards the seizure of clothes and other property dblvison at
Eskenazi Hsopital. Dkt. 48 at £4. The second search warrant, which was obtained by Officer Daniel
Kepler, is the sole focus of Mr. Johnson’s motion for summary judgn&eedkt. 48 at 24. However,
Officer Kepler is not a defendant in this action. Moreover, Mr. Johnstaiiss regarding this second
search warrant are proceedinglohnson v. KepleMNo. 1:19¢cv-01055JMS-TAB, and are not relevanti

this action about the validity of the search under the first search warrathiesauopropriateness of the use

of force by the officers.



open. Lieutenant Stradlingvasassigned the breaching shotgwtich is used to breach a door.
Officer Sibleywas assigned to be the first officer through the door once it veashoed.Officer
Muller would follow Officer Sibleyand SergeanRand would followOfficer Muller. There was
also a diversion team assignedtite “1”-side of the house to deploy a noeftesh diversionary
device using a bang pol&hese are commonly referred to as “flashbangs

The officers arrived at 2122 Spann Avenue in two unmarked-véresfirst approached
the front of the house antde second approached the rear of the house through an\&lhen the
“4” -side team parked in the alley, they jumped out of the van and sprinfest asheycould to
the breach point on tid¢” -side. Just as th&4” -side team approached the doog th”-side crew
was getting ready to put the flashbang in the winddhe bang pole team yelled, “Police! Search
warrant!” Glass brokgand the flashbang was detonated.

Mr. Johnson and/r. Hamler were talking in the kitchen when they heard what sounded
like a “commotion” and glass breaking in the living room area. Accorttinglr. Johnson, it
sounded “like somebody was entering the home.” Mr. Johnson then saaridiiBree run from
the living room towards a bedroom at the rear of the hodre.Hamleralso took off running
behind Hiro and Bree towards the bedroom. There was a revolver in frowet wicrowave that
was clearly visible and accessible to anyone in the kitcMenJohnson picked up the gun when
he heard the commotion and sk, Hamlerstart running.

After Officer Amberger heard the flashbang detonate, he started to ram theAbie
did so,Officer Sibleyyelled “Police! Search warrant!Officersheard the announcements when
standing down the street. The first strike on the daassed the door to come open, but the door
only opened about-8 inches and then closed again as if “something had pushed the door shut.”

The officers on the “45ide were yelling, “Police! Search warrant! Police! Searalrant!” At



that point, Mr. Johson was standing in the kitchen with his back to the dSergeant Rand and
Officers SibleyandMuller moved in and were lined up horizontally next.teutenant Stradling
directly in front of the door.

Officer Amberger hit the door a second time. i9kime, the entire door [came] off the
hinges off the frame and kind of pushe[d] in and then turn[ed] sideWwagsdoor rotated around
so it was kind of on edge ... and then the top of the door leaned up against theheatisomwas
kind of angled fronthe upper lefthand corner to the lower rightand corner and almost on edge
toward [the officers].” Dkt, 62 at { 20. See Exhibit B.

When the door opened the second time, it hit Mr. Johnd&m.Johnson landed with his
back against the wall, his righide facing the officers, and the door leaning at an angle on top of
him. By that timelLieutenant StradlingSergeant Rand, ardfficers Sibley and Muller were
probably about five to six feet away from the door.

As soon a®fficer Sibleysaw Mr. Johnan, he yelled, “Show me your hands!” Dkt.-82
at § 21. “[Mr. Johnson] came up with his face and he brought upver sivolver.” Id.
Mr. Johnson’s right hand was sticking out of the door with the revolvesihamd. Dkt. 627 at
1 23. Johnson intentionally began firing his weapdh.. Johnson testified: “I grabbdthe gun]
and | fired it and | fired another time, and then | shot a couple timesntdf me, reached my
arm around the door and fired a couple timeBKkt 62-1 at60, Ins. 1619. Officers Sibley,
Rabensteine, and Muller all saw distinct znie flashes coming fronMr. Johnsois direction
When the officers realized th&tr. Johnson was discharging his weapon, they believed that he
posed an imminent and deadly threat and began to returi®fifieer Sibleyfired one round from
his rifle. As he did sohe felt a round strike his left forearn®fficer Sibleysustained miltiple

gunshot wounds in his left arm from Mr. Johnson’s weapon.



Mr. Johnson turned to move away from the door and began crawling towarddweey hal
with the weapon in his hand.ieutenant Stradlingrdered him: “Drop the gun!” but Mr. Johnson
did notcomply and kept crawling. Since Mr. Johnson posed a déalg threat while he held
the gun that he had fired at the officdrigutenant Stradlindired one more round in his direction.
Mr. Johnson did not drop the gun until he reached the oppod#®fsthe kitchen. At that time,
the officers stopped shooting and backed away from the door bédaukghnson no longer posed
an immediate threat to the officers.

D. Mr. Johnson Surrendes

As the officerswere returning to their van, two of the officeisserved someone trying to
exit the rear window of the housét that time,Officer Sibleywas being treated by a medar
his wounds While SergeanRand and.ieutenant Stradlingvere communicating with officers
from the“1” -side team over the radiblr. Johnsorsurrendered and exited the front of the house.
Mr. Johnson was provided immediate medical assistance in the fraht flarwas eventually
taken to the hospitalMr. Johnson was charged with five counts of attempted murder for shooting
at the SVAT officers that afternoon.As a result of the incident, Mr. Johnson states that he
undergoes physical therapy and needs daily medication. Mr. Johnsber fstates that his
orthopedist has stated he will be in pain for the rest of hifrtfa the bullet wounds he suffered.

[I. Discussion

Two of Mr. Johnson’s claims are still at issue: @Bfendants conducted a warrantless
search 2122 Spann Avenuwand(2) defendantased excessive force when they shot at Haoth
claimsareagainst all of the defendants in their individual and official caiesc Each claim is

discussed in further detail below.



A. Invalid Search Warrant

1. Unconstitutional Search Legal Standard

The Fourth Amendment to the Undt&tates Constitution protec{s]he right of the people
to be secure in their persons, houses, papers, and effgaisstaunreasonable searches and
seizures. U.S. Const. Amend. IV.Claims alleging vitations of the Fourth AeBndmenin the
context of a search warrapnan raise two separate constitutional issues, one concerning the
validity of the warrant and the other concerning the reasonableingesmanner in which it was
executed. Maryland v. Garrison480 U.S. 79, 841987) see alsdGuzman v. City of Chicago
565F.3d 393, 396 (7th Cir. 2009)I(' evaluating an alleged violation of the Warrant Clause of
the Fourth Amendment, we look at two distinct aspects of the wawratst issuance and its
execution). When assssing whether a constitutional violation has occurred, ‘Foerth
Amendment inquiry is one of ‘objective reasonableness’ under the cioeast” Molina v.
Cooper 325 F.3d 963, 973 (7th Cir. 2008geGraham v. Connqr490 U.S. 386, 399 (1989).

“TheFourth Amendment requires that a warrant be supported by probakks arad that
it describe, with particularity, the place to be searched and the merpesons to be seized.”
Guzman565 F.3d at 396. “[A$earch conducted pursuant to a warrant that fails to conform to the
particularity requirement of the Fourth Amendmentuisconstitutional.” Massachusetts v.
Sheppard 468 U.S. 981, 988 n.5 (1984However, “any plain error regarding the warrant’s
particularity must be clear or obvious, as welpesgudicial, for it to be cognizable United States
v. White 416 F.3d 634, 638 (7th Cir. 2005).

2. Issuance of the Search Warrant

There are two search warrants relevant in this actione firbt search warrant was

requested at 9:24.m.on December 13, 2017, for a-kRnock warrant of 2122 Spann Avenue,



Indianapolis, Indiana. Dkt. 62. The neknock warrant was issued at 9:&In.on December 13,
2017.1d.at 16.IMPD officers arrived at 2122 Spann Avenue later that afternoon aro88&g.m

The second search warrant was requested at 3rhlgm December 13, 2017, for a warrant to
obtain property and other objects and thingefiMr. Johnson while he was at Eskenazi Hospital.
Dkt. 481 at 4. This second search warrant was issued at 816on December 13. 2017.
Id. at 3.

In his motion for summary judgment, Miohnson asserts that the IMEDficer Kepler
violated his contitutional rights becausthe second searakarrant was improperly obtained and
therefore invalid. MrJohnson’s claims regarding this second search warrant are proceeding i
Johnson v. KepleiNo. 1:19¢v-01055JMS-TAB, andthe validity of the second seh warrant is
not a relevant issue this action.

The defendants argue that thekmmck search warrant they obtained was vdhefthe
search pursuant to that warrant was authorized, and that Misalolatks standing to challenge
the search warramecause he had no constitutionally protected reasonable expectarommoy
at 2122 Spann Avenuwsit was not his homeSeedkt. 63 at 1517.

In his response to the defendants’ motion for summary judgment, Mnsdoonly
challenges the rknock warant’s validity to the extent thatig not labeled with the word3 he
State of Indiana” irupperlower case lettering, as allegedly required by Indiana Constitutio
Article 7, 8 18, and instead lists “County of Marion” and “State of Indiana” in gliited letters.
This is not a valid challenge to the validity of a search warrantloes the Indiana Constitution

require that “State of Indiana” be in upgewer case lettering versus capital lettdesien if such

® Indiana Constitution Article 7, § 18 provides: “Criminal Prosecutig8iiscriminal prosecutions shall be
carriedon in the name, and by the authority of the state; and the style of all prodebs:sfide State of
Indiana.”

10



a requirement existed and was notldaled, “[m] eretechnical errorén particularity are not
enough to invalidate a search warrantnited States v. Johnsp@6 F.3d 669, 694 (7th Cir.
1994) (concluding that an omission from the warrant Wagst fatal [because] there was no risk
that . . . officers executing the warrant would search some othee’Hous

Thereis no designatedevidenceshowing awarrantless search or that the first search
warrant wasimpropety issued or executeandno evidence that the defendawntslated any of
Mr. Johnsoirs Fourth Amendment right&shen they obtained and servidte neknock search
warrant Accordingly, the defendants are entitled to summary judgméner favoron theclaims
related to the ndnock search warrant

B. Excessive Force

1. Excessive Force Legal Standard

A claim that an officer used excessive force in seizmmédividual is “analyzed under the
Fourth Amendment’s ‘objective reasonableness’ staht&raham 490 U.S. at 388. “[T]he test
of reasonableness under the Fourth Amendment is not capableisémefinition or mechanical
application.” Id. at 396 (citations and internal quotation marks omitted). Facttrgant to the
inquiry include:“[1] the severity of the crime at issue, [2] whether the suspe&s@s immediate
threat to the safety of the officers or others, and [3] whether hetigely resisting arrest or
attempting to evade arrest by flight.’Baird v. Renbarger576 F.3d 340, 344 (7th Cir. 2009)
(alterations in original) (quotinGraham 490 U.S. at 396)When addressing the use of deadly
force, the court considers whether a reasonable officer icritiemstances would have probable
cause to believe that the suspect paaeimmediate threat to the safety of the officers or others.
If the suspect threatens the officer with a weapon,lgdacte may be used. At that point, the risk

of serious physical harm to the officer or others has been sh&amZone v. Gray84 F.3d 736,

11



740 (7th Cir. 2018) (citations omittedh’g deniedMar. 29, 2018).And when an officer’s use
of deadly force is challenged as being excessive, the officer iedntitassert qualified immunity
as a defense “unless existing precedent squagelerns the specific facts at issueisela v.
Hughes 138 S. Ct. 1148, 1153 (2018) (internal quotation omittddiis is so because “[u]se of
excessive force is an area of the law in which the result depends uehyam the facts of each
casel[.]"Id.

An officer’s use of force is “judg[ed] from the totality of theatimstances at the time of
the [seizure].” Fitzgerald v. Santoro707 F.3d 725, 733 (7th Cir. 2013) (alterations in original)
(citation and internal quotation marks omitted)W]hen material facts (or enough of them to
justify the conduct objectively) are undisputed, then there would tibéwgdor a jury to do except

seconeguess the officers,” therefore, “[i]n this situatiothe reasonableness of the force used is
a legd question.”Cyrus v. Town of Mukwonag624 F.3d 856, 862 (7th Cir. 2010) (emphasis in
original) (quotingBell v. Irwin, 321 F.3d 637, 640 (7th Cir. 2003))he measure of reasonableness
is made “from the perspective of a reasonable officer on the saémer, than with the 20/20 vision

of hindsight,” and pays “careful attention to the facts and ciramsts of each particular case.”
Graham 490 U.S. at 396.0nly the facts known to the officer at the time of the incident are
relevant to the reasonabkss determinationFitzgerald v. Santoro707 F.3d 725, 73233 (7th

Cir. 2013). Reasonableness is not based on hindsight, but rather is determinetrogshe
perspective of the officer on the scene, allowing “for the fact tHatepofficers are ften forced

to make splitsecond judgmentsin circumstances that are tense, uncertain, and rapidly

evolving—about the amount of force that is necessary in a particulatisiti’ Graham 490 U.S.

at 39697; DelLuna v. City of Rockford47 F.3d 1008, 101('th Cir. 2006).

12



2. Use of Deadly Force by IMPD Officers against Mr. Johnson

In this casewhen the defendants first arrived at 2122 Spann Avenue, they yelled out
“Police! Search Warrant'as they entered the home. When the door was rammed open,
Mr. Johnsorlanded with his back against the wall and the door leaning at an anigie ohhim.

His response was to immediately shoot in the direction of the offic@fcer Sibley was shot
multiple times in his left arm from Mr. Johnson’s weapons. Becklis@dohnson was shooting at
the officers, the officers returned fire. Mr. Johnson turned to move faara the door and began
crawling towards the hallway with the weapon in his hahiéutenant Stradlingrdered him to
drop the gun, but Mr. Johnson refused kept crawling with a gun. Because Mr. Johnson still
posed a thredtieutenant Stradlindired one more round in his direction. Mr. Johnson did not
drop the gun until he reached the opposite side of the kitchen. At tleatttienofficers stopped
shooting. Mr. Johnson does not dispute that he fired first and thatdeniultiple timesBecause
thesefacts are undisputed, the “reasonableness of the force used & question.” Cyrus 624
F.3d at 862.

Under these circumstances where Mr. Johrfgred first and fired multiple rounds at the
police officers, a reasonable officer would have strong prelzaise to believe that Mr. Johnson
posed an immediate threat to the safety of the officers, and therafidexSanzonedeadly force
in response was appropriat&anzone884 F.3d at 740. Although Mr. Johnson argues that he
should not have been shot at when his back was tuseee.g, dkt. 70, Mr. Johnson had already
shot a police officenyvas still holdinga gun and was actively resisting arrest or attempt to evade
arrest by fleeing. These all suppbreutenant Stradling use of force under the reasonableness
threefactorBaird test. Baird,576 F.3d at 344(1] the severity of the crime at issue, [@hether

the suspect poses an immediate threat to the safety of the officgheers, and [3] whether he is

13



actively resisting arrest or attempting to evade arrest by flightNo reasonable jurgouldfind
that the officers’ use of force wasreasoablesothe defendants are entitled to summary judgment
in their favoron the use of force clainfs

C. Official Capacity Claims

Mr. Johnson brought his claims against the defendants in both theidunaliand official
capacities. State officials who arenmad as defendants in their “official capacities” are not
considered “persons” under 42 U.S.C. § 1983 in an action for money danté@ies.v. Melg
502 U.S. 21, 26 (1991). This is because “a suit against a statel dfficia or her official capacity
isnot a suit against the official but rather is a suit against tieadf$ office ... [and] is no different
from a suit against the State itseliVill v. Mich. Dep’t of State Polic&91 U.S. 58, 6&7 (1989).
Thus, Mr. Johnson’s claims against the ddfnts in their official capacities are actually claims
against the City of Indianapolis. Claims against the City are eegluender the mandates of
Monell v.Dep’t of Soc Servsof the City of New Yorkd36 U.S. 658 (1978).

In Monell, the Court “concld[ed] that a municipality cannot be held liable solely because
it employs a tortfeaseror, in other words, a municipality cannot be held liable under § 1983 on
arespondeat superiaiheory. Id. at 691. In other words, “a local government may not be sued
under 8§ 1983 for an injury inflicted solely by its employees or agetdsdt 694. Rather, in order
to establish governmental liability, Mr. Johnson bears the burdewdi@ng evidence sufficient
to show: “(1) an express policy that, when enforceduses a constitutional deprivation;
(2) awidespread practice that, although not authorized by writtenfd@axpyess municipal policy,
is so permanent and well settled as to constitute a ‘custom or wstmthe force of law; or (3an

allegation that e constitutional injury was caused by a person with ‘final policymaking

® Because the court grants summary judgment on the basis there was no conktitolkition, it does not
reach the qualified immunity defense.

14



authority.” Estate of Crouch v. Madison Ct$82 F. Supp. 2d 862, 877 (S.D. Ind. 2010) (quoting
Lewis v. City of Chicagat96 F.3d 645, 656 (7th Cir. 2007) (quotiPigelan vCook County463
F.3d 773, 789 (7th Cir. 2006))).

As explained above, Mr. Johnson has failed to show any constitutigpralatenin the
officers’ actions in executing a valid search warrant and in firingratlohnson in response to
being fired at. Nor has Mr. Johnson identified any express pohtespread practice, or
individual with “final policymaking authority.” Accordinglysummary judgment on the official
capacity claims is warranted.

V. Conclusion

Mr. Johnson has not identified a genuine issue of material facthés ¢tmims in this case
and the defendants are entitled to judgment as a matter.offlagrefore, the defeadts’ motion
for summary judgment, dkt. [61], GRANTED. Mr. Johnson’s motion for summary judgment,
dkt. [48], isSDENIED.

Judgment consistent with this Order shall now issue.

SO ORDERED.
Date: 9/20/2019
James Patrick Hanlon

United States District Judge
Southern District of Indiana

Distribution:

CHRISTOPHER MICHAEL JOHNSON
270993

Plainfield Correctional Facility

Inmate Mail/Parcels

727 Moon Road

Plainfield, IN 46168
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Traci Marie Cosby
OFFICE OF CORPORATION COUNSEL
Traci.Cosby@indy.gov

Andrew J. Upchurch
OFFICE OF CORPORATION COUNSEL
andrew.upchurch@indy.gov
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