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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JOHN NAYLOR,
Plaintiff,
V. No. 1:18cv-01218IMS-DML

WEXFORD HEALTH CARE SERVICES, INC.,
et al.

Defendants.

N N N N N N N N N N

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT, DENYING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT, AND DIRECTING FURTHER PROCEEDINGS

Plaintiff John Naylor,an inmate at Pendleton Correctional Faciliglleges that
defendantDr. Paul Talbotwas deliberately indifferent toseveral ofhis serious medical
conditions.He further alleges that he was denied medical treatment and that his rights were
violated pursuant to a policy or practice of defendant Wexford Health Cavee3erinc.
(“Wexford”).

The defendants filed a motion for summary judgment on April 22, 2019. Dkt. 26.
Mr. Naylor responded with a motion for summary judgment on May 16, 2019. Dkt. 37. The
defendants replied on May 30, 2019. Dkt. 39.

For the reasons explained below, the defergdanbtion for summary judgment, dkt
[26], isgranted in part and denied in part, and Mr. Naylor’'s motion for summary judgment,

dkt. [39], isdenied

l.
Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/insdce/1:2018cv01218/83513/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2018cv01218/83513/43/
https://dockets.justia.com/

there is no genuine dispute as to any material fact and, instead, the movant istentidgment

as a matter of lawseeFed. R. Civ. P. 56(aps the current version of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinely disputed, theysagypport the
asserted fact by citing to particular parts of the record, including demssidocuments, or
affidavits. Fed. R. Civ. P. 56(c)(1)(AA party can also support a fact by showing that the
materials cited do not establish the absence or presence of a genuine disputtherathatrse
party cannot produceadmissible evidence to support the fact.Fed. R. Civ. P.
56(c)(1)(B).Affidavits or declarations must be made on personal knowledge, set out facts that
would be admissible in evidence, and show that the affiant is competent tp ¢estiiatters
stated.Fed. R. Civ. P. 56(c)(4)ailure to properly support a fact in opposition to a movant’s
factual assertion can result in the movant’'s fact being considered undisputed,ari@lpotn

the grant of summary judgmenied. R. Civ. P. 56(e).

In deciding a motion for summary judgmetite Court need only consider disputed facts
that are material to the decisighdisputed fact is material if it might affect the outcome of the
suit under the governing lawVilliams v. Brooks 809 F.3d 936, 9442 (7th Cir. 2016)"A
genuine dispute a&e any material fact exists ‘if the evidence is such that a reasonable jury could
return a verdict for the nonmoving partyDaugherty v. PageQ06 F.3d 606, 6620 (7th Cir.
2018) (quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)).

On suammary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the ev&dgas vVasilades814 F.3d 890, 896
(7th Cir. 2016).The moving party is entitled to summary judgment if no redadenactfinder
could return a verdict for the nanoving partyNelson v. Miller 570 F.3d 868, 875 (7th

Cir. 2009).The Courtviews the record in the light most favorable to the-nmving party and



draws all reasonable inferences in that party’s fa@giiba v. lllinois Cent. R.R. G&84 F.3d
708, 717 (7th Cir. 2018}t cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left tdatigfinder. Miller v. Gonzalez761 F.3d 822, 827 (7th
Cir. 2014).The Court need only consider the cited materiadsl. R. Civ. P. 56(c)(3), and the
Seventh Circuit Court of Appeals hapeatedly assured the district courts that they are not
required td'scour every inch of the recorddr evidence that is potentiallylevant to the summary
judgment motion before thenGrant v. Trustees of Indiana Universi870 F.3d 562, 5734 (7th
Cir. 2017).Any doubt as to the existence of a genuine issue for trial is resolved algainmsiving
party. Anderson477 U.S. at 255.

When reviewingcrossmotions for summary judgmerall reasonable inferences are
drawn in favor of the party against whom the motion at issue was rivadientiv. Lawson 889
F.3d 427, 429 (7th Cir. 2018iting Tripp v. Scholz 872 F.3d 857, 862 (7tiCir.
2017)).The existence of cross-motions for summary judgment does not imply that there are no
genuine issues of material fad®.J. Corman Derailmer&ervs., LLC v. Int'l Union of Operating
Engineers, Local Union 150, ARC}O, 335 F.3d 643, 647 (7th Cir. 2003).

.
Material Facts

Mr. Naylor is incarceratedat the Pendleton Correction&acility (“Pendleton”)in
Pendleton, Indian&efendant Dr. Paulalbot isa physiciardicensedo practicemedicinein the
stateof Indiana.SinceApril 1, 2017 Dr. TalbothasbeeremployedasaphysiciaratPendletorby
Wexford of Indiana, LLC (“Wexford”), a private company that contractgth the Indiana
Departmenbf Correction(*IDOC”) to providemedicalservicedo Indianaprisoners From July
2015to March 31, 2017,Dr. Talbot was employed as a physicianat Pendletorby Corizon,

LLC (“Corizon”), the privatecompanythat held the healthcareontractwith the IDOC before



Wexford. Dkt. 28-1at 1

Dr. Talbot has been one of Mr. Naylor's primary care providers since July 2015.

Mr. Naylor's complaint raises several separate incidents of alleged delibeddferéamce

Specifically, he dleges the following:

A.

B.

am

Dkt. 1.

He has disconnected muscles in his leg that have beemiefate and he was
denied physicalherapy for the disconnected muscles

He has been deprived of medical shoes and custom arch supports for plantar
fasciitis, bone alignment, joint alignment, and heel spurs;

He was denied a referral to a plastic surgeon to repair his lip so that inetwill

bite it while eating;

His Imodium was switched frotdeep on Person (“KOP’tp Directly Observed
Therapy (DOT”) and his dosage was reduged

His Zantac was downgraded to Pepcid;

He was deniethe MRI and CT monitoring that he requested due to prior head
trauma and

. Wexford maintains a policy or practice of denying medical treatment in order to

save money.

A. Disconnected Muscles

OnJuly 26, 2015Mr. Naylor sustainednjurieswhen he waassaukd by another inmate

Dkt. 28-1at 2. Hewas transportetb St. Vincent Hospitalin Andersonjndianaby ambulance.

Dkt. 35 at 5. Injuriesrom theassaulincluded dargelaceratiorto hisleft upperip anda broken

rightankle.ld. at 8.

While at St. Vincent, Mr. Naylor’s right wrist andankle werex-rayed. Therewas no

fractureto thewrist, buthis anklewvas brokenn multiple places No tissue muscle porligament

damagewas noted. Hospital staff immobilized the ankle by applying a splint.The hospital

physiciansrecommendedollow-up with an orthopedic surgeomithin 2-3 daysfor further

evaluationDkt. 35 at 8 The next morning, Dr. Talbot submitted an urgent request fod&ytor

to be schedulefbr an appointment withn orthopedist. Dkt. 35 at 27.



Thelip lacerationwassuturedat the hospital.Otherthanremoving thesuturestherewas
no recommendatiofor further evaluationof thelip lacerationmadeby the hospitaphysician.

Dkt. 35 at 8.

On August 25, 2015Dr. Kaehr, an outside orthopedic surgeometerminedthat
Mr. Naylor requiredsurgicalrepair of the anklefracture. Dkt. 35 at39.Dr. Kaehrperformed
surgery onNaylor’s right ankle onSeptembeB, 2015, angerformed a posbperative follow
up exam orOctober27, 2015.Dkt. 35 at 48, 60During theexam,Dr. Kaehr noted thathe
incisionwaswell healedandremovedthe surgical staples.Dkt. 35 at 60Dr. Kaehr supplied
Mr. Naylor with a removablealking cat Dr. KaehrinstructedMr. Naylor to wear the walking
cag at all times while weighbearing but notethat he could remove it while showering and

sleepingDr. Kaehrrecommendetbllow-upto havethesurgicalscrewsremoved|d.

On Decembed 0, 2015Dr. KaehrevaluatedVr. Naylor, removedhesurgicalscrewsrom
therightanklg andrequestedhatthe suturefrom thescrewremovalbe removeah 10-14days.
Dr. Kaehralsoobtained arx-ray of Naylor’s right ankle,which indicatedthat the fracturewas
healedBecausehefracturehadhealedDr. KaehrrecommendethatMr. Naylorresumenormal
activities and bear his full weight on his right feathout the walking casDr. Kaehrnotedthat
no further follow-up was needed Dkt. 35 at77. None of Dr. Kaehr's records indicate that
Mr. Naylor had disconnectanusclesthatwould require futureepairor rehabilitation.Dkt. 28
1 at 4. However,Mr. Naylor contends that Dr. Kaehr told him that not alhisf muscles were

reconnected during surgery and that hopetukybodywould compensate. Dkt. 38 at 5.

Sincebeingreleasedrom Dr. Kaehr'scarein December2015, Dr. Talbot reports that
Mr.Naylor hasbeenableto walk without difficulty, performdaily activities,and participate in

recreationld. Mr. Naylor does not dispute this, although he states that he is not ok ahd that



has been told he will likely have arthritis and have to use a cane in the Riturd8 at 56.
B. Irritable Bowel Syndrome & Acid Reflux

On July 15, 2015Dr. Talbot evaluatedr. Naylor for complaintsof abdominajpain
Dkt. 28-1at 4-5. Mr. Naylor reporteda 10year history of Irritable Bowel Syndrome(*IBS”)
relievedby loperamidgaka“imodium”), which hehadbeenout offor approximately30 days.
Dkt. 35 at 1 IBS is a chronic disorder of thelarge intestinethat requiresroutine monitoring
and medicatiormanagementSigns and symptomsof IBS include abdominakrampingand
pain, bloating, gas,and diarrheaor constipation, or both. Imodium an antidiarrheal drug.
Dkt. 281 at 45. Medical records reflect thatedpitebeing out of hignedicationfor a month,

Mr. Naylor deniedthat his symptoms had worsened. Dkt. 35 at 1.

Mr. Nayloralsoreporteda history ofgastroesophagesdflux diseas¢ GERD”), whichis
adiseasef the digestivesystemwherestomachacidirritatesthe esophagu®Pkt. 281 at 45.
Mr. Naylorreportedthat his GERD symptomswere controlled with Zantac(an antacidand
antihistaming Dr. Tabotcontinuedvir. Naylor onZantacandimodiumand enrolled hinm the
ChronicCareClinic (“CCC”) for IBS. Inmatesin the chronicareclinic areevaluateavery90-
180days,depending on the conditioMr. Naylor had previouslybeenenrolledin the CCC for

GERD.lId.

1. Imodium
In July 2016Dr. Talbotchangedvir. Naylor'sImodiumprescriptiorfrom “KOP,” which
means“keep on person,”to “DOT,” which means“directly observedherapy.” Dkt. 281 at
5. Patientsvith DOT drugscanonlyreceivetheirmedicationgshroughnursingstaff. Id. Patients
with KOP drugsare permittedto keeptheir medicationsn their cell andtakeasprescribedy

the physician.ld. On Septembed6, 2016 Mr. Naylor submittedaninformd grievanceo the



medicaldepartmentlaimingthatDOT medicationinterfereswith his REM sleepandcircadian
rhythms.Dkt. 34 at 89.

The decisionto switch Imodium prescriptionsdrom KOP to DOT for all inmateswas
madeafter Dr. Talbot discussd theissuewith his colleaguesat Corizon.Dkt. 281 at 5.They
decidedthat, undemostcircumstancedmodium should no longer harescribedKOP across
the patienpopulationbecause it caih can create a higsimilar tothat experienced witbpioids
when taken in high doses which can lead to fatal cases of dehydration and heartagrythmmi
thesereasonspPr. Talbot and his colleagues agreed tfhaddium should berescribedn the
prisonsettingasDOT, in orderto monitortheadministratiornof the drugandensurepatientsare
taking the medicationas prescribedThere is no clinical reasonfor Imodiumto be prescribed
KOP. Id.

Mr. Naylor receives4 mg of Imodium twice per day via nursingstaff. Id.; Dkt. 38 at
6. Dr. Talbot contends that Mr. Naylamontinuesto report good controbf his symptoms.
Dkt. 28-1 at 5 But Mr. Naylor attestghat Dr. Talbot reduced $iprescriptiorirom six Imodium
pills per day to two and that whenever he asks for more, Dr. Talbot tells hinkin@8[at 67.
He also states that Dr. Talbot refuses to discuss other medicaabnsayhwork better and that
Dr. Talbot blames the pharmadheseassetions indicate that Mr. Naylor does not believe his

symptoms are adequately managed by his current prescription.

2. Zantac

In thefall of 2017 the pharmacyemovedzZantacfrom theformularyandaddedPepcid
for thetreatmenof GERD symptomsDkt. 281 at6. ThereafterDr. Talbot prescribed®epcid
for Mr. Naylor's GERD condition. Histamine2 blockers(“H2s”) are drugsthat reduce the

amountof gastricacid producedythestomachH2sareoftenusedn themanagemenif GERD.



Ranitidine thegenericform of Zantacandfamotidine thegenericorm of Pepcid arebothH2s.
Zantacand Pepcid are different drugs chemically, but they bothoperateto reducestomach
acid.|d.

Mr. Naylor’'s Pepcidis prescribecasKOP. Dr. Talbot states that Mr. Nayldrasreported
goodcontrolof GERDsymptomson Pepcidandthereis noclinical reasorto switchMr. Naylor
backto Zantac.ld. Mr. Naylor contends tha®epcd does not control his symptoms as well as
Zantaadid and that he is left vomiting acid whielill scar hisssophagus creating a risk of cancer.
Dkt. 38 at 78.

C. Arch Supportsand Medical Shoes

Mr. Naylorworemedicalshoegaka“orthotic shoes”) prioto hisincarcerationThereis
no indicationthat hehashadorthotic shoesvhile incarceratedDkt. 28-1 at6. He did not have
orthotic shoeprescribedvhenDr. Talbotbecameone of histreatingphysiciandgn 2015.1t is
Dr. Talbot’s opinion thatttereis noclinical reasorfor Mr. Naylorto wearorthotic shoebecause
Mr. Naylor does not havanexaggeratedlignmentissuethat would necessitaterthotic shoes

with aheellift. 1d.

Mr. Naylor also claimsto haveplantarfasciitis and heel spurs Id. Dr. Talbotagrees
that Mr. Naylor hassignsand symptomscompatiblewith plantarfasciitis, but Mr. Naylor has
not been diagnosed with heel spuvs. Naylor hasbeenprescribedorthotic shoanserts(or
“arch supports”while incarceratedor hisplantarfasciitis.ld. at 67.

On July 18, 2016 Dr. Talbot evaluatediir. Naylor in the Chronic Care Clinic for IBS
and GERDId. at 7 During that visit, Mr.Naylor alsocomplained ofoot painand Dr.Talbot
ordered ech supportdor his shoesor symptomsof plantarfasciitis. Id.

On Decemberl5, 2016,Mr. Naylor submitteda Requestfor Healthcare(*"RFHC”)



form complainingthatthesurgical scarsn bothsidesof hisanklecaused friction whilevalking
in hiscommissarypoots.Dkt. 34 at 24 Herequestetb seea podiatristo“get[him] bootscapable
of dealingwith [his] uniqueneeds.”ld. He further complainedof an “arch issue.”ld. On
Decemberl?7, 2016, nursingtaff met with Mr. Naylor in response to th&@FHC form he
submitted.ld. at 2526. Nursing staff providedhim with an Ace bandage fosupport anchoted
thata routinefollow-up appointmentvith the providehadbeenscheduled.id.

On January30, 2017 Dr. Talbot evaluatedr. Naylor in the ChronicCareClinic for
IBS and GERD. Dkt. 24 at 30.During the visit, MrNaylor complainedhatthescaron hisright
ankle rubbed his bootmdstated that he thougbtthoticswould helpwith the discomfortHe
also complained of foot pain that was compatible with plantar fascial pain. On exam,
Mr. Naylor’'s gaitwasnormalandtherewasnofoot deformityandnotendernesaponpalpation.
It was Dr. Talbot’s opinion thaherewas no needfor orthotic shoesDkt. 281 at 7-8. Had
orthopedicshoesbeenprovided onlyfor the convenience of preventing Bcarsrom rubbing
on his boots, the shaeould haveelevatedisright hip, potentially leading tpain in the hip or
lower back.Id. Dr. Talbot ordered anothermpair of arch supportdor theplantarfascialpain Id.
at 8. Mr. Naylorreceivedthem on February6, 2017.1d. It is Dr. Talbot's understandinipat
Naylorreturnedthesizel3 shoensertsbecauséieneededadifferentsize. 1d.

On February 21, 201 Dr. TalbotevaluatedMr. Naylor for complaintsof foot painand
worn shoeinserts.Dkt. 34 at39. Dr. Talbot notedwear on the shoenserts.Id. Dr. Talbot
requesteadustomarchsupports, buthis requestvasdeniedandcommissanarchsupportsvere
recommendedsan alternative Dkt. 28-1 at8. Accordingto Mr. Naylor, thecommissarydoes
notsellthespecifictype of archsupport hevanted.d. Dr. Talbotstates that he wamot involved

in Mr. Naylor’s careagainuntil June of 201 Andwas not awarethat Mr. Naylor washaving



troubleobtaining theproperarchsupportsid.

OnMarch 9, 2017Nurse Practitioner (“NP”"Murage evaluateMr. Naylor. Dkt. 34 at
47-50.NP Muragenotedthat Dr. Talbot’s previousrequestfor shoeinsertshad beendenied
and an alternativetreatmentplan had been recommendetr. Naylor explainedthat he had
surgery orhis right anklein 2015andthat some of thesurgicalscrewsand a plate were left
in placeafter surgeryHe complainedhathecouldfeeltheplatepressing othemusclesausing
sharppainin hisankleand causingalignment problemd-e believedhealignmentissuescaused
dull achesn hislowerback,both kneesindhips.On exam,his gaitwassteadyandhewasable
to heettoewalk. He hadpainfree rangeof motion NP Murageorderedan x-rayto look at the
hardwarehat remainedh Naylor’s right ankle, givehis complaintsid.

On March 21, 2017 NP MurageevaluatedMr. Naylor in the ChronicCareClinic for
GERD andIBS. Id. at 5558. Shealsodiscussedhe resultsof theright ankle xray takenon
March9, 2017 explaining thathe xray findingsdid not indicate a need fgpecializeckshoes.
Id. at 55.

OnJuly 10, 2017, nursingtaffassesseMr. Naylorin respons¢o anRFHCrelatedto a
spoton hisbackthathebelievedcouldbeaninfectionanda requesfor archsupportdor plantar
fasciitis.Id. at 6365. NP Murageorderedcustomarch supportsand Mr. Naylor received them
on Augustl0, 20171d. at 6667. There is no indication in the medical records that Mr. Naylor
hascomplainedof aneedfor archsupportsinceAugust 10, 2017Dkt. 28-1 at 9. Howevenr.
Naylor contends that he explained to Dr. Talbot that commissary did not hasieehaf arch
support. He also attests that Nurse Patrick eventually got hirsustam insoles in the correct
size, but that they did not work. He repeatedly brought@stue at chronic care visits with Dr.

Talbot, but Dr. Talbot did not record Mr. Naylor's complaints in the na¢decords. Dkt. 38 at



9-10.

D. Lip Surgery

On July 26, 2015Mr. Naylor receivedsuturesat St. Vincent Hospital after he was
stabbedn thefaceby anotheiinmate Dkt. 281 at 9 The wound healed in such a way that it
causes Mr. Naylor to bite his lip more often than most people. Dkt. 38 1. Hestates that
Dr. Buller told him that Dr. Buller had a similar conditionand had his surgicallyrepaired.d.

Dr. Talbotwasnot present durinthis conversationDkt. 281 at 9

On October?21, 2016 Mr. Naylor submitted an informal grievance complaining that
Dr. Buller deniedhis requestor referralto a plastic surgeonto repair hidip. Dkt. 34 at 23.
Mr. Naylor believes that Dr. Buller denied his request for referral to a@Rggeon in order

to “fall in line” with Dr. Talbot. Dkt. 38 at 11-12

Dr. Talbot does notecall Mr. Naylor reportinga problemwith his lip after his initial
injuryin July 2015andthereis noindicationof sucha complaintn hismedicalrecord.Dkt. 28-
1 at 9 Dr. Talbot hasevaluatedMr. Naylor manytimesover the last four (4) yearsand sees

no clinical reasorfor surgicalrevisionof thelip scar. Id.

E. HeadInjury

Mr. Naylor contends that he has a history of concussions and was told by a counselor at
Abilene Christian University that another concussion could kill him. He was alsoyad b
doctor that he suffers from Encephalopathy. He reports that prison meditahgt his pupils
were growing and shrinking intermittently after he was attacked on2&,I¢05. Dkt. 38 at

12-13. Given this history, Mr. Naylor requested an MRI or CT scan of his head.

Dr. Talbot doesnot recall Mr. Naylor reporting previouthieadtraumaandthereis no

indicationof sucha complaintin his medicalrecords.Dkt. 281 at 10 MRI and CT imaging



are usedto diagnoseanacutecondition.Theyarenotusedfor surveillanceafteranacuteinjury
hasbeendiagnosedunlessthe patientbeginsto presentwith signsand symptomsof an acute
issue.ld. Mr. Naylor has not reported symptoms @i acuteneurologicalissuethat would
necessitaten MRI or CT scanof thebrain.ld. FurthermoreMRI andCT scansemitasignificant
amountof dangerougadiation and they are to be used only when indicated and not for
unnecessargurveillanceld.

Since 2015,Mr. Naylor has not presentedwvith any signs of brain damageand there
is no indicationthatheis atrisk for longterm brain damagerom his history of head trauma
Id.

F. Policy Claim against Wexford

Dr. Talbot attests that Wexford does not have a policy, custom, or practice intended to
deny, delay, or downgrade patient care within the IDOC. Dkil. 2810.Mr. Naylor argues that
the medical records provide evidentiary support for his policy claim. Dkt. 38 at 22.

M.
Discussion

Mr. Naylor alleges that the defendarids. Talbot and Wexfordre liable because they
were deliberately indifferent to his serious medicainditions.£ursuant to the Eighth
Amendment, prison officials have a duty to ensued ilimates receive adequate medical care.
Farmer v. Brennan511 U.S. 825, 835 (1994). To prevail on an Eighth Amendment deliberate
indifference medical claim, a plaintiff must demonstrate that (1) he suffemn@cdain objectively
serious medical condition; and (2) the defendant knew about the condition but was dbliberate
indifferent to the substantial risk of harnpbsedld. at 837;Pittman ex rel. Hamilton v. County
of Madison, lll, 746 F.3d 766, 775 (7th Cir. 2014).

“To infer deliberate indiffererec on the basis of a physician’s treatment decision, the



decision must be so far afield of accepted professional standards as the@derence that it
was not actually based on a medical judgmeé¥brfleet v. Webster39 F.3d 392, 396 (7th Cir.
2006);see Plummer v. Wexford Health Sources, 6@9 Fed. Appx. 861, 2015 WL 4461297,
*2 (7th Cir. 2015) (holding that defendant doctors were not deliberately indifferenidectere
was “no evidence suggesting that the defendants failed to exercise medicakntidoy
responded inappropriately to [the plaintiff's] ailments”). To show that a delgyraviding
treatment is actionable under the Eighth Amendment, a plaintiff must also providendedat
evidence that the thy exacerbated the injury or unnecessarily prolonged pRietties v.
Carter, 836 F.3d 766, 730-31 (7th Cir. 2016

In addition, the Seventh Circuit has explained that “[a] medical profedssentitled to
deference in treatment decisions unless no minimally competent professiaulal mave
[recommended the same] under those circumstanegke v. Fahim771 F.3d 403, 409 (7th
Cir. 2014). “Disagreement between a prisoner and his doctor, or even between two medical
professionals, about the proper smiof treatment generally is insufficient, by itself, to establish

an Eighth Amendment violationld.
A. Disconnected Muscles

The parties do not dispute that Mr. Naylor’'s broken ankle was a sergxdisal condition
or that he received surgery and follap care to treat the broken ankfdthough Mr. Naylor
contends that the surgeon told him that the normal wait time for surgsrg week and a half
and that the surgeon was unable to reattach all of his muscles during,stegevidence shows
that Dr. Talbot placed an urgent request that Mr. Naylor be seen by an orthtpedey after
he was injured. Mr. Naylor has provided no evidenceditlagr the delay in surgery was caused

by Dr. Talbot or that the outcome of the surgery would have been ditfafet had been



performed earlier.

Dr. Talbot atteststhat Mr. Naylor is able towalk and participate in daily activities,
including recreationDkt. 281 at 4.Mr. Naylor does not dispute these assertions in his motion
for summary judgmen®At most, hestates that he may develop arthritis and require a cane in the
future. Dkt. 38 at 6 Mr. Naylor has not provided any evidence that his condition is clyrieent

serious medical condition, that it could be repaired, or that he esquhysical therapy.

Even assumingdisconnected muscles after surgery is a serious medaalition,
Dr. Talbot is entitled to summary judgment on this claim becthexe is no evidence that¢ h
was deliberatéy indifferert to Mr. Naylor's muscles, that he took any actiont tteused the
surgeon to be unable to reconnect some ofNdylor's musclesor that Mr.Naylor currently

requires medical treatment.

B. Imodium
Mr. Naylor haspreviously litigated and lost in another case the question of whether
Dr. Talbot's decision to switch his Imodium from KOP to DOT constituted edile
indifference SeeNaylor v. Paul TalbgtCause No. 1:1¢v-02380JPHTAB, dkt. 45. Dr. Talbot

is therebre entitled to summary judgment on that claim.

The parties dispute, however, whether Mr. Naylor’'s current dodenaj of Imodium
twice perday is effectively treating his IBS symptoms. Dr. Talbot statashthn. Naylor reports
good control of symptoms, hile Mr. Naylor states that when he tells Dalbot the smallest
dose that would be effective, Dr. Talbot responds that the iflauaints too high a dos&his
dispute of material fact means that neither party is entitled to symutiyment orthe claim
that Dr. Talbot was deliberately indifferent to Mr. Naylor's neadrwodium to treat his IBS

symptoms



C. Zantac

The parties dispute whether Mr. NayloPspcidprescription is as effective at treating his
GERD symptoms as his former Zantac prgsion. Dr. Talbot contendshat Mr. Naylor has
reportedthat Pepcid controls his symptoms and there clinical reasorto switchhim backto
Zantacld. Mr. Naylor contends th&epciddoes not control his symptoms as welZastacdid
and that he is left vomiting acwhich mayscar his esophagus creating a risk of cancer.38kt.
at 7-8. This dispute of material fact means that neither party is entitladimary judgment on
Mr. Naylor’'s claim that Dr. Talbot is deliberately indifferent to Mr. Naidaneed for Zantac to
treat his serious medical condition, GERD

D. Arch Supportsand Medical Shoes

Mr. Naylor asserts that tHeardwardn his ankleand plantar fasciitisnake it painful ®
wear prisoAssued boots. Dr. Talbdestified that an orthopedic shoe with a wedge to lift
Mr. Naylor's heel would likely causkim hip pain because it would cause misalignment in his
hips. Mr. Naylor attests that an order allowing him to wear atldates instead of the required

boots would alleviate the pain from the hardware in his ankle.

The parties agree that Mr. Naylor has signs and symptoms compaiiblglantar
fasciitis, and that Dr. Talbot ordered arch supports for him. The parties dispetkev Dr. Talbot
was aware thatlr. Naylorhad trouble getting the correct size of arch supghatn commissary.

If Mr. Naylor alerted Dr. Talbot to the problem, and Dr. Talbot did nothing, as Mr. Naylor
attests, a jury could find that Mr. Naylor’'s plantar fasciitis painstitutes a serious medical
condition and that DiTalbot acted with deliberate indifference to that pdihis dispute of
material fact means that neither parsyantitied to summary judgment dne question of

whether Dr. Talbot was deliberately indifferent to Mr. Naylor’s plantseiftiss and pain caused



by the hardware in his ankle.

E. Lip Surgery

The parties do not dispute that Dr. Talbot has not provided any tredtmitit Naylor’'s
complaint that the way his lip has healed from his stab wound caumsés bite his lip on a
weekly or daily basis. The parties dispute whether the surgery MrolNaguests for his lip is
purely cosmetic or would alleviate a serious medical condition. A condi considered a
serious medical condition i&‘reasonable doctor or patient would find important and worthy of
comment or treatméehor if it “ significantly affects an individual's daily activitissHayes v.
Snyder 546 F.3d 516, 523 (7th Cir. 200@)uotingGutierrez v. Petersl11 F.3d 1364, 1373
(7th Cir.1997%). A jury could find that Mr. Naylor’s chronic lip bitinopterferes with his ability
to eat without pain and therefarenstitutes a serious medical conditidhis dispute of material
fact means that neither party is entitled to summary judgmettieonlam that Dr. Talbot is
deliberately indifferent to Mr. Naylor's need for lip surgery bifirig to request that he be

approved for examination by an outside specialist.

F. HeadInjury

It is undisputed that Mr. Naylor requested an MRCa@rscan because he has a history of
concussionaNor is it disputed that since his assault in 2015, he has not presethiteshysigns
or symptoms of an acute neurological issue that would require an MRI ora@.IVsc Naylor
presents no evidence from which a jury could concludentnsitiffered from a serious medical
braincondition and that Dr. Talbot was deliberately indifferenht tondition. Therefore, Dr.
Talbot is entitled to summary judgment oe tead injurclaim.

G. Policy Claim Against Wexford

BecauseéNexford acts under color of state law by contracting to perform a government



function, i.e.providing healthcare services to inmatiess treated as a government entity for
purposes of Section 1983 clain®ee Jackson v. lllinois Mediar, Inc., 300 F.3d 760, 766 fn.6
(7th Cir. 2002). “[M]unicipal governments [including counties] cannot be held liableafoades
under 42 U.S.C. 8 1983 on a theoryedpondeat superidor constitutional violations committed
by their employees. They campwever, be held liable for unconstitutional municipal policies or
customs.”Simpson v. Brown Count$60 F.3d 1001, 1006 (7th Cir. 2017) (citingMonell v.
Dep't of Social Serviceg36 U.S. 658, 690-91 (1978)).

For Mr. Naylorto succeed on his policyaim, the Court must determine th&exfordhad
a policy or custom that caused a constitutional injury. “The critical questiom Mareell ... is
whether a municipal (or corporate) policy or custom gave rise to the Hathis(tcaused it), or if
instead the harm resulted from the acts of the entity’'s agéblisson 849 F.3d at 379 (citing
Monell, 436 U.S. 658 (1978) aridbs Angeles Cnty. v. Humphrié®2 U.S. 29 (2010) “Either
the content of an official policy, a decision by a final decisionmaker, or evidertestoim will

suffice.” Id.

Dr. Talbot attests that Wexford does not have a policy, custom, or practice intended to
deny, delay, or downgrade patient care within the IDOC. Dkil 28 10. But the medical
records demonstrate that Mr. Naylor was not scheduled to see an orthopegiprdarmately
one month despite recommendations from emergency roonaathth requedty Dr. Talbot
that he be scheduled to see an orthopedist witlBim@ys of his injury. Dr. Talbot’s request for
custom arch supports for Mr. Naylor was denied. D8t1lzt 8. And Mr. Naylor attests that
Dr. Talbot blamed the pharmacy for his inability to prescribe other, potentially affective
medications. Dkt. 38 at 7. Combined, this evidence is sufficient to maintain a pgticgctice

claim against Wexford that it denies or delays medical treatment to save riibeeparties



dispute whether Wexford maintains such a policy or practice. Therefaresrmearty is entitled
to summary judgment on this issue.
IV. Conclusion

For these reasons, tdefendantsimotion for summary judgment, dk2€), is granted in
part as to Mr. Naylor’s claims that Dr. Talbot was deliberately indifferent tamdisected muscles
in his ankle ando his request for an MRI or CT scan of his head, dedied in part as to
Mr. Naylor's remaining claimsNo partial summary judgment shall issue at this tivire Naylor’s
motion for summary judgment, did7], isdeniedbecause material issues of factvent summary
disposition of his remaining claims.

Thefollowing claims are proceeding in this action:

e Eighth Amendment claims that Dr. Talbot is deliberately indifferent to MrlaWayfoot
pain, need for lip surgery, and symptoms of GERD and IBS.

¢ An Eighth Amendment claim that Wexford maintaingadicy or practice of delaying or
denying effective medical treatment to save money.

Although the Court has previously determined that Mr. Naylor is competent to litiggate
action,seedkt. 42,it is the Court’s preference thiae be represented by cosel for trial or any
potential settlement conferencehereforethe Court will attempt to recruit counsel to represent
him. Mr. Naylorshall havehrough December 312019,in which to notify the Court if he objex
to the recruitment of counsel on highalf. After counsel is appointed for Mr. Nayloihe
Magistrate Judge is requestedo set this matter for a status conference to disetiss further
development is necessary for trial and if the case is amenable to settlement.

IT 1S SO ORDERED.

Date: 12/9/2019 Qmmmw m

/Hon. Jane M’aggrr)s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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