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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
CHANEL W.,
Plaintiff,
No. 1:18¢ev-01512MJID-RLY

V.

NANCY A. BERRYHILL,

N N N N N N N N N

Defendant.

ORDER ON MOTION FOR ATTORNEY FEES
[DKTS. 15, 17]

This matter comes before the Court on Plaintieition for Attorney Fees Under the
Equal Accessto Justice Act [Dkt. 15 and the partiesJoint Motion to Award EAJA Fees [Dkt.
17]. For the following reasons, the CoENIES ASMOOT Plaintiffs motionandGRANTS
the partiesjoint motion.

|. Background

On October 8, 2018, Plaintiff filed her initial brief Bupport of Complaint for Review to
reverse the ALJ’s unfavorable finding and remand for further proceedibgs. 10.] On
November 19, 2018, Defendant filed Agreed Motion for Reversal with Remand for Further
Administrative Proceedings. [Dkt. 12] OnNovember 26, 2018, the Court reversed the
Commissiongs decision and remanded Plaintiff's claim for further proceedinggt. [L3]

Final judgment was entered in favor of Plaintifbkf. 14] Plaintiff filed aPetition for Attorney
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Fees Under the Equal Access to Justice Act! with supporting documentation on December 20,

2018. Pkt. 15 Dkt. 16] The parties filed doint Motion to Award EAJA Fees on December

20, 2018, indicating they had agreed to an EAJA award of attorney fees and costs in the amount
of $6,314.83. [Pkt. 17)]
|I. Discussion

Pursuant to the Equal Access to Justice Act (“‘EAJA”), a “court shall award to a
prevailing party other than the United States fees and other expenses . . . inctimeggarty in
any civil action . . . brought by or against the United States.” 28 U.S.C. § 2412(d)(1)(A). |
order to succeed in a Petition for EAJA fees, the movant must, “within thirty déysiof
judgment in the action,” file her application (1) showing that she is a “prevaitirty,” (2)
providing the Court with an itemized staterhdrat represents the computation of the fees
requested, and (3) alleging that the position taken by the United States wsiststantially
justified.” 28 U.S.C. § 2412(d)(1)(B)Additionally, the Court may, in its discretion, reduce or
deny the award of fees and expenses if the prevailing party “engaged in cohabinctinduly
and unreasonably protracted the final resolution of the matter in controversy” durowytbe
of the proceedigs. 28 U.S.C. § 2412(d)(1)(C)

First, the Court must determine whether Plaintiff's motion for fees was timely filed.
Section 2412(d)(1)(b) of the EAJA states that an application for fees and expentsbks filed
“within thirty days of final judgment in the action.” The Supreme Court hasielhtifiat the
“30-day EAJA clock begins to run after the time to appeal that ‘final judgment’ hagexXpir

which in this case is 60 day#&lelkonyan v. Sullivan, 501 U.S. 89, 96 (1991)The Court entered

! Plaintiff's Petition for Attorney Fees Under the Equal Access to Justice Act [Dkt. 15 is
DENIED ASMOOT.
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final judgment on November 26, 2018Ki. 14] Thus, Plaintiffs December 20, 2018 petition

as well as the parties’ joint motion for attorney fees submitted on the sanveed@yoth timely

filed. [Dkt. 15 Dkt. 17]

In her brief in supportlikt. 16 at 2, Plaintiff contends she meetsthprevailing party”
requirement of the EAJA pursuant to the standard set forth by the U.S. Supreme Soalelan
v. Schaefer. 509 U.S. 292 (1993)In Shalala, the Supreme Court confirmed thatlaiptiff
whose complaint is remanded to an administrative law judge for further considepaslifies
as a “prevailing party” under Section 2412(d)(1)(B) of the EAIA.at 300 Because the Court
in this matter remanded Plaintiff's case to an administrative law judge for sticarf
consideration, Plaintiff indeed meets the pi@vag party requirement of the EAJA.

Next the Commissioner bears the burden of proving that heitigegion conduct,
including theALJ’s decision itself, and her litigation position were substantially justiftas.
Sewart v. Astrue, 561 F.3d 679, 683 (7th Cir. 2009 the matter before the Court, the
Commissioner agreed to an award of fees, thereby electing not to carrydesr bliproving
that her position was substantially justifiedk{. 17.] Therefore, Plaintiff meets the EAJA’s
threshold requirement of asserting that the Commissioner’s position in this wextaot
substantially justified.

Finally, Plaintiff asserted the fees requested are reasonable pursuenteiorts of the
EAJA. [Dkt. 16 at 3-5 As a threshold requiremer U.S.C. § 2412(d)(1)(B)f the EAJA
requires Plaintiff to submit “an itemized statement from any attorney or expertsvitnes
representing or appearing in [sic] behalf of the party stating the ach#aékpended and the rate
at which fees and other expenses were computed.” Plaintiff attached an itciaiieedst as

Exhibit A to herPetition for Attorney Fees Under the Equal Access to Justice Act that tracks the
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hours worked by her attorney, Charles D. Hankey, on this malié&t. 16-1] Additionally,

Plaintiff makes a representation of the reasonable rate of computation, as requiee&hAyAh

[Dkt. 16 at 3-§ Thus, Plaintiff has met the threshold requirement of presenting the Court with
both the hours expended by her attorney on the matter and the rate used to computedbs total f
sought.

Although Plaintiff has met the burden of presentation regarding the amount of fees

sought, the Court must determine whether such feesas@nable pursuant to the EAJA. A
reasonable EAJA fee is calculated under the lodestar method by multiplgagamable
number of hours expended by a reasonable hourly fateue v. Ratliff, 560 U.S. 586, 602
(2010) Although the hourly rate is statutorily capped at $125.00 per hour, the language
additionally permits the Court to allow for “an increase in the cost of liiag(istify a higher
hourly rate.28 U.S.C. § 2412(d)(2)(A)In order to prove that such an increase is justified, the
Seventh Circuit held that “an EAJA claimant may rely on a general andyreadilable
measure of inflation such as the Consumer Price Index, as well as probéthequested rate
does not egeed the prevailing market rate in the community for similar services by lawfyers
comparable skill and experienceSprinklev. Colvin, 777 F.3d 421, 423 (7th Cir. 2015)
Reliance solely on a readily available measure of inflation is not sufficient,iaBadion-
adjusted rate might result in a rate higher than the prevailing market théeedommunity for
comparable legal services, creating a windfall, which is to be avoldedt 428-29

Here, Plaintiff asserts that, becatise EAJA was passed in 1996 and the Consumer

Price IndexAll Items Index at the time was 155.7, the proper calculations bring the 2018 hourly
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rate to $200.00. [jkt. 16 at 3] Plaintiff contended the $200.00 hourly rate is “below the
market rate for the same kind and quality of legal services as performésicadh[,]” is
consistent with the inflatioadjusted rate, and is appropriate for the depth of counsel’s
experience as a Sociaecurity practitioner. [jkt. 16 at 3-4 Based upon the parties’ joint
motion, the effective agreagoon hourly rate for attorney time is approximately $189.70 and for
paralegal time is $100.00The Court finds thesates are consistent with the inflatiadjusted
rate, the depth of counsgléxperience, the prevailing market rate in the community by lawyers
of comparable skills and experience, and the rate approved in other similaitgisabés in this
district. See, e.g., Rabev. Astrue, 2011 WL 2899063 (S.D. Ind. July 15, 201M¥al v. Colvin,

2013 WL 4479802 (S.D. Ind. Aug. 19, 201Bittle v. Colvin, 2014 WL 30032 (S.D. Ind. Jan. 3,
2014)

Next, the Court must decide whether the number of hours reportedly worked by counsel
appears sufficiently reasonable. The Seventh Circuit commands that anyais@riee same
“billing judgment” with the Court that he or she would implement when preggatclient with
the legal bill. Soegon v. Catholic Bishop of Chi., 175 F.3d 544, 552 (7@ir. 1999) As
explained ly the Supreme Court, “[c]ounsel for the prevailing party should make a good faith
effort to exclude from a fee request hours that are excessive, redundant,wisether

unnecessary, just asaavyer in private practice ethically is obligated to excluddswwurs from

2$125.00 x 1.60 result in $200.00 per hour for 2018.

3 The partiesJoint Motion to Award EAJA Fees [Dkt. 17] agreed to an award of $5,914.83 for
attorney fees and expendars did not explicitly break down the hourly rate. Based upon

Plaintiff's counsel’s asserted attorney hours of 30.60 and paralegal hours of 1.10, the Court
calculates as follows: $5914.83 — (100.00 x 1.10) = $5804.83. The remaining balance of
$5804.83 divided by Plaintiff's counsel’'s expended 30.60 hours establishes an approximate rate
of $189.70.
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his fee submission.Hensley v. Eckerhart, 461 U.S. 424, 434 (1983Mr. Hankey asserted he
worked a total of 30.60 hours on this case and reported paralegal time of 1.10 Béur$6L]
The Court has reviewed the itemized time records of services rendereddmBI&intiff's
counsel employed proper “billing judgment” with regards to his work on this case. oline C
finds that the number of hours worked appears reasonable.

Additionally, Plaintiff requested a minimal fee award for services perfoimye
paralegal. Dkt. 16-1] If an attorney’s fee is awarded, the services of paralegals should be taken
into account.Missouri v. Jenkins, 491 U.S. 274, 286-87 (1989Plaintiff asserted 1.10 hours
were expended by a paralegal in this case at the rate of $100.00 pertiduf.6{1] The
Court finds the hours for the work performed as well as the hourly rate for thegpheake
reasonable See, e.g., Chorak v. Astrue, Civil No. 2:11CV114, 2012 WL 1577448, at *2 (N.D.
Ind. May 4, 2012)citing case law and finding the hourly rate of $100.00 reasonable).

Finally, the Court is not aware of any “conduct which unduly and unreasonably
protractedhe final resolution of the matter in controversy” having taken place on behalf of
Plaintiff or her counsel. Therefore, the Court will not reduce or deny an awiesabr
expenses on such grounds, pursuaBtt).S.C. § 2412(d)(1)(C)

I11. Conclusion

The Court finds Plaintiff's initial request of $6,630.00 reasonaHlewever, because
both parties have consented to the reduced sum of $5,914.83 for attorney fees and expenses and
$400 for costs under the EAJA, for a total sum of $6,314088 [L7], the Court finds this
amount to be reasonable as well. Therefore, based on the foregmsongsPlaintiff's Petition
for Attorney Fees Under the Equal Accessto Justice Act [Dkt. 15 is DENIED ASMOOT, and

the partiesJoint Motion to Award EAJA Fees[Dkt. 17] is GRANTED. Plaintiff is entitled to
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reasonable attorney fees, expenses, and costs in the amount of Six Thousand Theze Hundr
Fourteen Dollars and Eighty-three Cents ($6,314.83). The fee award is payable iff &idint
subject to a government offset to satisfy any pre-existing debt Plaiwe to the government.
After the Court enters this award, if Defendant can verify that Plaintifs amwepreexisting debt
to the government subject to offsBefendant willdirect that the award be made payable to
Plaintiff's attorney, pursuant to the EAJA assignment duly signed by Filainti her counsel.
SO ORDERED.
Dated: 15 APR 2019 ﬂypxg M"
Mar]l]. Dinsﬂre
United States{Magistrate Judge

Southern District of Indiana
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