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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DAVID J. HARMAN,
Petitioner,
CaseNo. 1:18¢ev-01695TWP-MPB

V.

DUSHAN ZATECKY Warden,

N N N N N N N N N

Respondent.

ORDER DENYING PETITION FOR A WRIT OF HABEAS CORUPUS

PetitionerDavid J. Harman was convicted attempted murden an Indiana state court.
Mr. Harman now seeks a writ of habeas corpus pursuant to 28 U.S.C. 8\2%4arman raises
numerous instances of alleged ltaadappellate counsel ineffectiveness in additioanalleged
due process error when the trial court denied his counsel the opportunity to make anpodfef. of
The Court finds that none of Mr. Harman'’s claims entitle him to reliéerefore his Retition for
aWrit of Habea<Corpus (Dkt. 2)s deniedand a certificate of appealability will not issue.

. BACKGROUND

Federal habeas review requires the Court to “presume that the state taicts
determinations are correct urdethe petitioner rebuts the presumption by clear and convincing
evidence.” PerezGonzalez v. Lashbropl04 F.3d 557, 562 (7th Cir. 201&ee28 U.S.C.
§2254(e)(1). On direct appeal, the Indiana Court of Appeals summarized trentétets and
procedural history as follows:

In May 2011, Harman,who was nicknamed“Red,” was dating Cathy Jenkins

(“Cathy”), who had previouslybeen married td.R. Jenkins(“*Jenkins”). Jenkins

and Cathy, who divorcedin 2007, had twosons,Joeand A. Jenkins,lived on

Oakdale Avenuen Hammond, Indianand A. livedwith him. Cathyand Joe lived

with Cathy’s motherin lllinois. At times, Cathystayedwith Harman,who lived

with hismotherin lllinois. CathyandHarmanalsostayedsometimeswith Cathy’s
friend,Lori Jones (“Jones”gndJones’diancé Kevin Hanshew (“Hanshew )yho
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lived in Highland,Indiana.

On May 31, 2011, Harmanwas doing yard work for Hanshewand Jonesat their

house in Highland. That afternoon, while Jones was out running an errand, Harman
aked Hanshewo drive him to Hammond HarmandirectedHanshew onwvhereto
driveandhadhim park in amalleynear Jenkins’souse Harmantold Hanshewthat

he would begone*a coupleof minutes.” (Tr.135).Hanshewvaitedtwenty minutes
andthenleft becausdnewashot.

During thistime, Harman wento Jenkins’s housand askedo speak tdhim about
Jenkins’s older sodpe.Jenkinsnvited Harmanin, andtheysatatthekitchentable.
Astheyweretalking,forty-seven yearold Harmart‘'sprung outwith hisleft hand”
and hitseventy sevenyearold Jenkinsn theface, knockingff Jenkins’s glasses
and toupee(Tr. 313).Harmarthen startedbeating” Jenkins. (Tr. 313). Adenkins
was “slumpeddown ...againstthewall andthetable,” Harman“busted”a “heavy
duty” woodenchair over Jenkins. (Tr314). When Jenkins tried to get off the
ground Harman repeatetiay thereand dieyouson of aitch,you’redeadyou’re
dead” and[lJay there and die,you son of abitch, you’re worth more tous dead
thanyou arealive.” (Tr. 314).Harmancontinued to hiand kickJenkins. Thenas
Jenkinswastrying to get upHarman‘slic[ed]” Jenkins’s throatvith somesort of
sharpobject. (Tr. 315). Harmancut Jenkins’sthroatwith such forcethat he cut
“through skin,muscleand into [his] thyroidcartilage.” (Tr. 92) As Harmancut
him, JenkinsaskedHarman,"Red what the Fare youdoing[?]” (Tr. 315).Jenkins
saw thahis “bloodwas shootingeverywhere” antieard Harmarepeating,you're
dead, you son of abitch, lay there and die.” (Tr. 315).Jenkinsthen lost
consciousness.

ThereafterHarmancalledHanshewwho was‘almosthalfway home” toHighland,
and askedHanshewto pick him up. (Tr. 137). As Hanshew drove o®akdale
Avenue, Hanshewaw Harmarfbeating andkicking” an older man on a porch.
(Tr. 138).WhenHanshewsaw that themanbeingbeat had'blood all over” him,
Hanshewkept driving andreturnedto his house(Tr. 139). Harmanthen called
JonesyellingthatHanshewhadleft him,andaskecdherto pick him upin Hammond.
After Jones droppetHarmanback at the house, hdook a showerwashedhis
clothes andthrewawayhis boots.

Meanwhile,Jenkingegainedconsciousnessndwasableto get up andeventually
makehis way to thehouseof Janet(a/k/aJackie) Jenkins(“Jackie”), who lived a
few houses dowrfrom him. When Jenkinswent in Jackie’shouse he wasweak
and“his neckwas bleeding profusely.{Tr. 416).Jackiesathim on the sofa, put a
towel on hisneck,andcalledtheparamedicsWhenJackieaskedJenkinswho had
hurt him, heresponded;Red, Cathy’s boyfriend[.]” (Tr. 317). Jenkinsthenlost
consciousness due his bloodoss.

Later in the evening, Cathyarrived at Jenkins’shouseto drop off A. Whenshe
arrived,shesawthepoliceandpolicetapearoundJenkins’s hous&athythenwent
to thepolicestationto speakto the police. ThereafterCathycalledJonedo tell her



that she would bedelayedin gettingto Jones’s housandinformed Jonesbout
what happened at Jenkins’s housih the police. After Jonesgot off the phone,
shewentinto the bedroonwhereHarmanwassleeping,hit him on hisfeet, and
asked “whatid youdo[?]” (Tr. 236).Harmanresponded, “kickedtheshit outof
him, | should’vefucking killed him.” (Tr. 236).

Jenkinswasinitially takento alocal hospitalbut wasthen airlifted to a hospitain
lllinois dueto the traumaticnatureof his injuries. Jenkinssuffereda subdural
hematomaa neckfracture, andan “extremely large and deegckwound.” (Tr.
75). Jenkins’sieck woundstretched'clear acrosshis neck” andwas sodeep that
his trachea wasut. (Tr. 79). Jenkins’siecklacerationwas sd‘extensive” that the
traumasurgeordescribedt as “filleted.” (Tr. 79).Jenkins’sinjuries causedim to
undergo dtraumaticarrest” where higoss of alargeamount of bloodtausechis
heartto stop.(Tr. 76). Jenkinspent a total of approximatelytwo monthsin the
hospital dueo his injuries andcomplicationsrom them.For atime, Jenkinswas
unableto talk andhadto have aracheostomyube and #eedingtube.

OnJune7, 2011, policeofficerswentto thehospitalto interview Jenkins.Jenkins,
whowasunableto speakbecausef his tubesjdentified Harmanas the perpetrator
of thecrimeagainshim by writing thename “Red” on @ieceof paperThereatter,
the State chargedHarmanwith Countl, ClassA felony attemptednurder; Count
Il, ClassB felonyaggravatedbattery;andCountlll, ClassC felonybattery.

Thetrial courtheldafive-day jurytrial from January8, 2013to Februaryl,2013.
Prior to trial, the Statefiled a motionin limine, seekingto exclude evidence of
Jenkins’s prior convictionsgrrestsand chargespursuanto EvidenceRules401,
404(b), 608and609.Specifically,the Statesoughtto precludeevidenceegarding:
(1) Jenkins’s convictions, illinois in Septembel 979, forconspiracyto commit
murder, solicitationto commit murder,and attemptedmurder;and (2) Jenkins’s
guilty plea,“sometimeprior” to May 2011, to threateningCathyon the telephone
in violation of aprotectiveorderissuedoy anlllinois courtagainsthim andin favor
of Cathy.(App. 73).

Priorto the presentatiorof witnessesthetrial courtheard argumentegardingthe
State’smotion in limine. The State argued that the prior convictionsand the
protectiveorder,whichwasissuedas part ofJenkins an€athy’sdissolutionwere
not relevantand would confuse theéssuesattrial. Harman’scounselstatedthat he
wasnot planning on introducingny evidenceregardingJenkins’s 197%riminal
convictions “dueo the remoteness time” but argued thatlenkins’sviolation of
theprotectiveorder protecting hiex-wife Cathywas “extremelyelevant’because
Harmanwasdating Cathy.(Tr. 19). The trial court granted th8tate’smotionin
limine to excludeevidene of the priorconvictionsand the protectiverder.

Harman’s defense &tial focused ondentification,with him contendinghat there



was no“scientific evidenceto link Harmanto thecrime. (Tr. 71). Duringtrial,
prior to crossexamininglenkins, Harmanrenewechis objectionto the trialcourt’s
pretrial limine ruling that he was precludedfrom presentingevidenceregarding
Jenkins’s violatiorof the protective ordeentered irfavor of Cathy. Also, aspart
of anoffer to prove, he soughb introduce golicereport on the protective order
violation. Harmandid notrenewnhis objection or makean offerto proveregarding
thetrial court’spretrial limine ruling thathe could nopresenevidenceregarding
Jenkins’s 1979 convictions.

Thejury foundHarmanguilty aschargedAt sentencingthe trial courtdetermined

thattherewereno mitigating circumstancesThetrial court found the followingo

beaggravatingircumstancegl) the injurysufferedby thevictim wasgreatethan

the elementsnecessaryo provethe crime; (2) Harman’scriminal history; (3) the

age of the victim being over sixty-five years of age; (4) the nature and

circumstance®sf the “brutal” attack againsthe victim; (5) Harmanpossessed “a

violent anddepravedature[;]” and(6) Harman’slack of remorse(App. 90). The

trial courtmergedCountsll andlll into Count | dueto doublejeopardyconcerns,

enteredjudgmentof conviction on the attemptedmurder conviction only,and

imposedaforty-five (45) yearsentencén theDepartmenbf Correction.
Harman v. State4 N.E.3d 209, 212-15 (Ind. Ct. App. 201%)i&rman [”).

Mr. Harman was representedAgam Tavitas at trial and by Mark Smallsdirect appeal.
Mr. Harman exhausted one claimdirect appeat-thatthetrial courtviolatedMr. Harman'sright
to dueprocesduy not letting him make aroffer to provethat Jenkinsviolated Cathy'sprotective
order. The Indiana Court of Appeals found the issue waived because it was not raiabdrat
thatthe trial courhadallowed Mr. Harman to make an offer of prodéfarman | 4 N.E.3dat 215-
17 & n.6. The Indiana Supreme Court denied Mr. Harman’s petition to transfer. (Dkt. 7-2.)

Mr. Harman’s petition for postonviction relief was denied on July 2018. Dkt. 7-8.)
On appeal, he raised three grounds for relief. First, he argued that themposti@n court erred
when it failed to subpoena witnessesSecond, he raisefburteen instances of deficient

performance b¥is trial counsel. Third, he raissdven instances of deficient performance by his

appellate counsel(Dkt. 7-10) The Indiana Court of Appeals affirmed the poshviction court



on all grounds. Harman v. State2018 WL 1278769Ind. Ct. App. 2018)“Harman II"). Mr.
Harman'’s petitiorto transfer to the Indiana Supreme Court was deni¢ikt. 7-9.)
Mr. Harman filed the instarRetition for Writ of HabeasCorpus on June 5, 2018. In it, he
raises the following punds for relief:
1. Due process error when the trial court failed to allow his counsel to make aafgffeof.

2. Ineffective assistance of trial counsel:

a. not investigating Jenkins’s criminal history, a protective order, and an anonymous
phone call;

b. notcalling character witnesses;

c. not objecting to the battery charges;

d. making a comment at the motion in limine hearing;

e. not calling Harman as a witness;

f. eliciting testimony from Jenkins;

g. not presenting expert witnesses;

h. not moving to exclude the voicemail message recording;

I. not objecting to leading questions and hearsay;

J. not objecting to an excited utterance;

k. not objecting to the note that Jenkins wrote in the hospital,

I.  not objecting to a juror question;

m. not objecting to prosecutorial misconduct; and

n. not protecting Harman from a civil conspiracy.

3. Ineffective assistance of appellate counsel:

inadequately challenging Harman’s sentence;

not raising ineffective assistance of trial counsel;

not challenging evidence under the best evidence rule;
not raising leading questions or hearsay;

not challenging an excited utterance;

not challenging the battery charges; and

not raising prosecutorial misconduct.

@roooop

1 Although the respondent argues that Mr. Harman'’s ineffective asséstsf appellate counsel claim was waived
when he failed to fairly present it in his petition to transfer, the Court willess the merits of this claim and bypass
the issue of procedal default. See Washington v. Boughtd84 F.3d 692, 698 (7th Cir. 2018) (explaining why
bypassing a question of procedural default to deny a claim on tlites |e‘consistent with the interests of comity,
finality, federalism, and judicial efficiencydhare at the heart of both the exhaustion requirement and the procedural
default doctrine”);see also Brown v. Watters99 F.3d 602, 610 (7th Cir. 2010) (concluding that it is appropriate to
bypass a “difficult” procedural default question and “proceeddjudicate the merits” when it is “clear” the petition
should be denied on the merits).



Dkt. 7-10.

. APPLICABLE LAW

A federal court may grant habeas relief only if the petitioner demonsthatebd is in
custody “in violation of the Constitution or laws . . . of the United States.” 28 U.S.C. § 2254(a).
The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) dsehow the Court
must consider petitions for habeas relief under § 2254. “In considering habeas corprsspetiti
challenging state court convictions, [the Court’s] review is governed gamatly limited) by
AEDPA.” Dassey v. Dittmanr877 F.3d 297, 301 (7th Cir. 2017) (en banc) (citation and quotation
marks omitted). “The standards in 28 U.S.C. § 2254(d) were designed to prevent fdukaal ha
retrials and to ensure that stataurt convictions are given effect to the extent possible undér law.
Id. (citation and quotation marks omitted).

A federal habeas court cannot grant relief unless the state court’s adjudit¢aifaderal
claim on the merits:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supsare C

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State courtqutoae
28 U.S.C. § 2254(d).

“The decision federal courts look to is the last reasoned &tate decision to decide the
merits of the case, even if the state’s supreme court then denied discretioreawy’ réassey
877 F.3d at 302. “Deciding whether a state court’s decision ‘involved’ an unreasapjplitation
of federal law or ‘was based on’ an unreasonable determination of fact requilesetta habeas
court to train its attention on the particular reaseheth legal and factuatwhy state carts

rejected a state prisoner’s federal claims, and to give appropriate deferehatdecision[.]’

Wilson v. Sellers138 S. Ct. 1188, 11992 (2018) (citation and quotation marks omitted). “This



is a straightforward inquiry when the last state ttmdecide a prisoner’s federal claim explains
its decision on the merits in a reasoned opinidd.” “In that case, a federal habeas court simply
reviews the specific reasons given by the state court and defers to thssesré they are
reasonable.”ld.

“For purposes of § 2254(d)(1), an unreasonable application of federal law is different from
an incorrect application of federal lawtiarrington v. Richter562 U.S. 86, 101 (2011)A state
court’s determination that a claim lacks merit preekitéderal habeas relief so long as fairminded
jurists could disagree on the correctness of the state court's decistbn.If this standard is
difficult to meet, that is because it was meant to bé.’at 102. “The issue is not whether federal
judges agree with the state court decision or even whether the state court decisiorreehs cor
The issue is whether the decision was unreasonably wrong under an objective stdbassdy’

877 F.3d at 302. “Put another way, [the Court] ask[s] whethest#te court decision ‘was so
lacking in justification that there was an error well understood and comprehendestimgdaw

beyond any possibility for fairminded disagreementld. (quotingRichter, 562 U.S. at 103).

“The bounds of a reasonable application depend on the nature of the relevant rule. The more
general the rule, the more leeway courts have in reaching outcomes Hbyaase
determinations.” Schmidt v. Foster911l F.3d 469, 477 (7th Cir. 2018) (en banc) (citation and
guotation marks oitted).

A criminal defendant has a right under the Sixth Amendment to effective assistance of
counsel. Strickland v. Washingtor466 U.S. 668 (1984). For a petitioner to establish that
“counsel’s assistance was so defective as to require reversal,” heakestwo showings: (hat
counsel rendered deficient performance that (2) prejudiced the petitidridihis inquiry into a
lawyer’s peformance and its effects turaa the facts of the particular case, which musvieeved

as of the time of counsel's conduct.aux v. Zatecky890 F.3d 666, 6734 (7th Cir. 2018)



(citation and quotation marks omitted).sAor the performance prong, because it is all too easy
to conclude that a particular act or omission of counsel was unreasamabéehiarsh light of
hindsight, Strickland directs courts to adopt a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistaltceat 674 (citation and quotation
marks omitted). The prejudice prong requires the defendant or petitioner to ‘show that there is a
reasonable pmbability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.’ld. (quaing Strickland 466 U.S. at 694).

.  DISCUSSION

A. Due Process Claim

Mr. Harman argues that the trial court violated his due process rights whered deni
an opportunity to make an offer proof. The IndianaCourt of Appealsdetermined that
Mr. Harman had waivethis claim because he did not raise it in the trial colttarman |
4N.E.3d at 215, n.6 In Indiana, anappellantmay not raise a constitutionalevidentiary
challengdor thefirst time onappeal. Seege.g, McCallisterv. State 91 N.E.3d 554563 (Ind.
2018).

A federal“[c]ourt will notreviewa question ofederallaw decidedby astatecourtif the
decisionrestson astatelaw groundthatis independent of thiederalquestion anédequat¢o
support the judgmentThis rule applies whether the state law ground is substantive or
procedural."Colemarv. Thompson501U.S.722,729 (1991)citationsomitted). The Indiana
Court of Appeals'determinatiorthat the claim was waived constitutesan independenand
adequatstatelaw groundthatpreventghis Courtfrom reviewingtheclaim unlessMr. Harman
“demonstrate[stausefor thedefault andactualprejudiceasaresultof theallegedviolation of
federallaw, or demonstrat¢hat failure to considerthe claims will resultin a fundamental

miscarriage ofustice.” Coleman 501 U.S.at 750, Mr. Harmandoesnot acknowledge his
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proceduraldefaultor offer areasonto excuseit. He is thereforenot entitled to relief on this
ground.

Furthermorealthough the trial courdid not admit theexhibit trial counsel wanted to
rely on for his offer of proof, the trial court did mark the exhibit as “offered ande@fiso
that it would be part of the record on appeaialTFr. 358-359.

B. Ineffective Assistance of Trial Counsel Claim

Mr. Harman argues that he received ineffective assistance of trial colmselpport of
his claim he points to fourteen separate instancdsfafient performanceThe Indiana Court of
Appeals held that none of these instances were deficient perfemé&tarman 1l, 2018 WL
127876%t *15.

1. Inadequate Investigation

Mr. Harman argues that his counsel performed deficiently when he failedetigae the
victim’s criminal history, a protective order, and an anonyntelgehone call The Indiana Court
of Appeals reasonably concluded that trial counsel was not ineffective in thid, flegin because
he did in fact investigate these things and because none of them would have chaogtdthe
of the trial. The trial record supports the Indiana Court of Appeals’ conclusion.

Mr. Harman’scounsel investigatethe victim’s criminal historyandcorrectly concluded
that the 1979 convictions were too old to be used to impeach the victim’s testifrralylr. 18
19; Ind. Evidence Rule 609(b)He also investigated thgrotective order an@rgued forits
admission at triebut lost. Trial Tr. 19, 24, 34442, 35259. Mr. Harman argues that the protective
order, and the victim’s violation of it, would have established the victim’s progdas¥iolence
and that the dtim was the initial aggressoBut the state court held that the protective order was
inadmissible for these purposes based on the Indiana Rules of Evidence.

As for the anonymous 911 call that Mr. Harman believes was made by Mr. Hanshew,



Mr. Harman'’s tral counsel reviewed the police report documenting the \8&llen asked on cross
examination whether he had called the police, Mr. Hanshew denied doing so.

Even if he had somehow been able to show that Mr. Hanshew had placed the call, it would
have impeached Mr. Hanshew's testimamya minor point-that he had not called polic&ut
Mr. Harmanargues that proving that Mr. Hanshew placed the 911 call would have done much
more by implicating Mr. Hanshew in the crime.

In the911 call, the anonymous mataller statedhat “Red” threw the knifeised in the
crime out of the car by the 1YSStreetexpressway rampMr. Hanshew testifiect trial that he
pulled ovemear the 178 Streetexpressway ramp to listen to his voicemails from Mr. Harman on
the dayof the crime. Mr. Harman argues th#tis consistency of locatiotlemonstrates thadr.
Hanshew made the 911 call to “take the focus off of himself and on to Harr(i2kt."11, p. 8)

He further argues that unidentified fingerprints and male DNA wenedfad the scenand that
together, this evidence could have been used to prove that Mr. Hanshew beat theatloim,
than Mr. Harman.

At the state postonvictionhearing, Mr. Harman'srial counsel testified that he did not
pursue this angle because believed that identifying the anonymous caller would lead to
additional “very bad evidence against [Mr. Harman]’. PCR Trans.TB2. Indiana Court of
Appeals reasonablgpplied theStrickland standard toconcludethat trial counsel’'s strategic
decision not to further investigate the anonymous 911 call was reaso8abl&Viggins v. Smijth
539 U.S. 510, 5223 (2003)(trial counsel’'s investigation is reviewed for reasonableness
considering the circumstances of the particular caghough Mr. Harman may have believed
that proving that Mr. Hanshew placéte 911 call would have been good for his defense, his
attorng/’s reasonable professional judgment was that it was not worth the limiteatges he had

before trial to further develop a line of defense that was not promising.
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In short, it was reasonable for the Indiana Court of Appeals to determine thaturials
investigation of the victim’s criminal record, the protective order, and theyarars 911 caller
was reasonable and not deficient performance.

2. Failing to Call Character Witnesses

Mr. Harman argues that his trial counsel was ineffective becauseldg ttaiinterview,
subpoena, and elicit testimony from character witnesses who would have auattattie
prosecution’s characterization of him as an “outlaw bik@pKt. 11, p. 90 At the postconviction
hearing, trial counsel testified that whetherctl character witnesses is a strategic decision
because it can open the door to evidence of the defendant’s prior criminal convie@3r.16-

17. The Indiana Court of Appeals held that choosing not to call character witnesses in
Mr. Harman’s case was reasonable because Mr. Harman had a criminal histonan 11,2018
WL 1278769t *7. This determination was a reasonable applicati@tra¢kland

3. Failing to Object to Battery Charges

Mr. Harman next argues that his trial counsel was ineffective because hedailgddt
to battery charges that violated the prohibition against double jeopardy. Thealr@art of
appeals rejected this argument because, under state law, prosecutae &ebfing repetitive
charges so long as tial court does not enter judgment on the lesser charge or charges when a
jury convicts on overlapping chargedd. Here, thetrial court only entered a judgment of
conviction for attempted murder against Mr. Harm@nal Tr. 909. Becausehe trial caurt would
not have sustained an objection to the battery charges, the Indiana Court of Apfzetiat Mr.
Harman'’s trial counsel was not deficient for failing to raise the objection.

“[1] t is not the province of a federal habeas court to reexaminecsiatedeterminations
on statdaw questions.’'Wilson v. Corcoran526 U.S. 15(2010) (citation and quotation marks

omitted);seeMiller v. Zatecky 820 F.3d 275, 277 (7th Cir. 2016) (“A federal court cannot disagree
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with a state court'sesolution of an issue of state law.”). Such is true even when, as here, it is
embedded in an ineffective assistance of counsel ctatthough claims of ineffective assistance
of counselcan be premised on an attorreyailure to raise stateaw issuesfederal courts
reviewing such claims must defer to stateirt precedent concerning the questions dé dtaw
underlying the defendarstiineffectiveness claim.’'Shaw v. Wilson721 F.3d 908, 914 (7th Cir.
2013) (citations omittegseeHarper v. Brown865 F.3d 857, 859 (7th Cir. 2017) (holding that a
habeas petitioner's argument was really an attack on a state court’s oesof atiquestion of state
law embedded within its analysis oS&ricklandclaim and that federal courts are not empowered
to review such questions of state law under § 22B&cause the Indiana Court of Appeals’
decision regarding this instance of claimed deficient performance rests®tast grounds, this
Court will not review it.

4. Counsel’'s Prejudidal Remarks

Mr. Harman akkges that his counsel performed deficiently during the matidmine
hearing when, while arguing for the admission of the protective order, he saidlieitebe
Mr. Harman would even testify that he believes that ... Cathy Jenkins [Mr. Hargidfriend] ...
may have actually had some part in putting Mr. Harman up to this criffiegl Tr. 21 The
Indiana Court of Appeals reasonably appl&dcklandwhen it heldthat this was not deficient
performance by Mr. Harman’s counsdihe Indiana Court of Appeals reasoned that it was clear
from the context of the trial transcript that Mr. Harman’s counsel misspoke wheaniche s
Mr. Harman would testify that he believeds hgirlfriend put him up to the crimelnstead, his
counsel meant that the victim, Mr. Jenkins, would testify that he believed digfeeyut
Mr. Harman up to the crimeMr. Harman’s counsel made this clear during the hearing on the
motionin limine. Trial Tr. 24. The Indiana Court of Appeals further noted that the comment was

not made in front of the jury and therefore did not prejudice Mr. Harman’s deféaigean II,
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2018 WL 127876%t *8. This conclusion, too, was reasonable.

5. Failing to Call Mr. Ha rman to Testify

Mr. Harman argues that his counsel performed deficiently when he counseled ManHarm
not to testify in his own defense at trizde further argues that his trial counsel put on contradictory
defenses of sellefense and reasonable doubt, but that he only wanfg@égent a defense that
someone else committed the crintdis trial counsel testified at the pastnviction hearing that
he was pursuing a reasonable doubt defense, rather thatefegife PCR Tr. 33Mr. Harman
does not point to any evidence in the record that his counsel pursuediefse#fe theory at trial
or that he pursued contradictory theories of defense.

The Indiana Court of Appeals held that trial counsel put on a consistent defense of
reasonabldoubt and was not ineffective for counseling Mr. Harman not to tedtifg.trial record
supports the Indiana Court of Appeals decisi@ut of the presence of the jury, the trial judge
made a record that Mr. Harman had the right to testify and that Mr. Harman washghwousio
testify. Trial Tr. 79495. At thattime, his trial counsel noted that he had discussed with
Mr. Harman that Mr. Harman could “trump” his attorney’s advice and choseify ielsé wished
to. Id. at 79596. The IndianaCourt of Appeals’ decision on this issue was a reasonable
application of ®ickland.

6. Eliciting Harmful Testimony from Mr. Jenkins

Mr. Harman argues that his counsel performed deficiently when he elicitetfuha
testimony from the victim that provided a tive for Mr. Harman to have committed the crime.
On direct examination, Mr. Jenkins testified that as Mr. Harman was beatind/ihiralarman
said “Lay there and die, you son of a bitch, you’re worth more to us dead than gtiveaterrial
Tr. 314. The Court had previously granted a motionimineto exclude any evidence regarding

Mr. Jenkirs life insurance policy which listed his sons as beneficiaries. When Mr. Harman’s
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counsel’s questioning on cresgaminatiorapproached the point of asking Mr. Jenkins about Mr.
Harman’s comment, the judge held a side bar and allowed defense counsel to askiivr wieat
Mr. Jenkins thought Mr. Harman had meant by his commemdl Tr. 37376. Mr. Jenkins
responded that he thought Mr. Harman would benefit from Mr. Jenkins’ death becauszlproc
from Mr. Jenkins’ life insurance policies would go to his sons, who were in the custbidyext
wife, Mr. Harman'’s girlfriend. Id. at 378.The judge again held a side bar and icenad
Mr. Harman’s counsel that he may not want to continue with the line of questioning because it
provided a motive for Mr. HarmarCounsel indicated that he wanted to clarify that Mr. Jenkins’
ex-wife was not the beneficiary of the life insurance polio combat the idea planted by
Mr. Jenkins’ statement that Mr. Harman had said Mr. Jenkins was worth more to them dead than
alive. 1d. 380-81.

The Indiana Court of Appeals held that Mr. Harman’s counsel did not perform deficiently
by eliciting the insuance policy testimony from Mr. Jenkinkistead, he was attempting to rebut
the inference created by Mr. Jenkiesilier testimony that MiHarman had a financial motive to
kill Mr. Jenkinsby showing both that Mr. Harman would not have benefitted from Mr. Jenkins’
life insurance policy because Mr. Harman'’s girlfriend was not a benefi@ad,thatthe life
insurance policy may have created motive for someone else to have tried to ki#nkinsJ
Harman 11,2018 WL 127876%t *10. Counsel testified at the pesbnviction hearing that he was
trying to show thaMr. Harman did nohave a financial motive to kill Mr. Jenkins afithat
whoever the policy would go to, could be a motive for someone else to commit the crime, for
someone else to want the alleggctim killed.” PCR Tr. 45. Because the policy was notiMior
Harman’s girlfriend, “why in the world would he do that? She’s not gettingithreey. So, it could
be someone else could have perhaps done the crime, other than ManHatd. at 48. And

during closing argument, Mr. Harman’s counsel reminded the juryMhalenkins andis ex
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wife had been divorced for at least three years, noted that the insurance policyMrag émkins’
sons, and argued that the policy woutd benefithis exwife. Trial Tr. 859-60.

While the testimony elicited on cresgamination may have strengthened rather than
weakened the inference of financial motive, counsel’'s performance ise@ntdl “doubly
deferential” review.Richter, 562 U.S. at 105The state court applied the first level of deference
by deciding only whether counsel’s performance was reasonable, not whetheojtimzal. Id.
at 111 (“[T]here is no expectation that competent counsel will be a flawleegstar tactia@n,
[and] an attorney may not be faulted for a reasonable miscalculation.”). Thist@zuapplies a
second level of deference by deciding only whether the state court’s decisiozas@sable, not
whether it was right.Dassey 877 F.3d at 302 (“Put another way, [the Court] ask[s] whether the
state court decision ‘was so lacking in justification that there was an ezhounderstood and
comprehended in existing law beyond any possibility of fairminded disagre€nfgobting
Richter, 562 U.S. at 103) The Indiana Court of Appeals concluded that counsel’s misstédp
it was one— was a reasonable strategic decisibiarman II, 2018 WL 1278769 at *10The state
court’s assessment of counsel’s performance was not so lacking in justifitet it was an error
beyond any possibility of fairminded disagreement.

7. Failing to Present Expert Testimony

Mr. Harman argues that his counsel performed deficiently when he failed to consult
present expert witnessdar three purposesl) to challenge the reliability of & voicemail
recording, 2}o testhairfound on a cell phone at the crime scene, and &allenge the reliability
of Mr. Jenkins’ hospitaldentificationof Mr. Harman as his attacker

Mr. Harman argues that the video recording of the cell phone playing a voicgmesss
difficult for the jury to hear.He contends that an expert could have challenged the reliability of

this evdence. The Indiana Court of Appeals held that Mr. Harman’s counsel was not ineffective
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for failing to call an expert to challenge the reliability of the recording because Mr. Harohan di
not explain how an expert could have challenged the recording’biligfia Both Mr. Hanshew
and Mr. Harman'’s girlfriend identified the voice on the recording as Mrmidn. Trial Tr. 168
690-691.The mere fact that the jury heard the voice mail recording through a video regooidin
the cell phone does not render theoreling unreliable.

As for the hair sample, the Indiana Court of Appeals stated that Mr. Harmagersaamss
that the hair was likely exculpatory was “speculative at bedatman 11,2018 WL 127876%t
*11. The Indiana Court of Appeals went orstate that even if it had been deficient performance
to fail to get an expert to test the hair, Mr. Harman was not prejudiced by the taglceiuse the
evidence against him was overwhelming.

Finally, the Indiana Court of Appeals held that Mr. Harmdna counsel did not perform
deficiently when he failed to seek expert testimony to challéggjenony from a detective that
Mr. Jenkinsmouthed the word “Red” when asked who attacked hinml Tr. 730. Mr. Harman
contends that an expert could have determined whether, considering Mr. Jenkins’,injuries
Mr. Jenkins was capable of making an identification at that tiite Indiana Court of Appeals
held that thetestimony was merely cumulative of Mienkins’ identification of Mr. Harman
immediately afterhie attackand at trial. Harman 11,2018 WL 127876%@t *11. The hdiana Court
of Appeals reasonaplapplied Stricklandin determining that Mr. Harman’s counsel did not
perform deficiently when he failed to consult with experts or presenttebgsémony at trial.

8. Failing to Exclude theVoicemail Recording

Mr. Harman argues that his counsel performed deficiently when he faitggject to the
admission of his voicemail to MHanshew. Both Mr. Hanshew and Mr. Harman'’s girlfriend
identified the voice on the recording as Mr. Harmanal Tr. 168; 696691. The Irdiana Court

of Appeals held that the recording was admissible under Indiana evidentesggwd duplicate
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of the original recording.Again, this statelaw determination is unreviewable by this federal
habeas courtSee Wilson131 S. Ct. at 1@liller, 820 F.3d at 277Such is true even when, as
here, it is embedded in an ineffective assistance of counsel ciemHarper865 F.3d at 859;
Shaw 721 F.3d at 914.

9. Failing to Object to L eadingQuestions andHearsay

Mr. Harman argues that his trial counsel performed eefity when he failed to object to
leading questions and hearsalhe Indiana Court of Appealseldthat Mr. Harman waivedhis
claimby failing to support it with cogent reasoning, but the coeveertheless addressed the merits
of the claim by holdinghtatcounsel made a reasonable strategic decisdbmo object to leading
guestions or hearsay statements that he did not think would harm his ldigentan 11,2018 WL
1278769at *12. Trial counsel’'s strategic decision is “virtualljwchallengable” when, as here,
there is no allegation that the strategy was based on a failure to inves8gatkland 466 U.S.
at 691. The Indiana Court of Appeals’ decision on this issue was not unreasonable.

10. Failing to Object to an Excited Utterance

Mr. Harman contends that his trial counsel performed deficiently when he taitdbject
to testimony that Mr. Jenkins had identified Mr. Harman as his attackettyshfier he was
attacked.His counsel's hearsay objection to the testimony was overruled on the grounds that the
out-of-court statement by Mr. Jenkins was an excited utteramde. Harman argues that his
counsel should have objected on the basis that it occurred too remotely frotimike attack to
be considered an excited utterancehe evidence showed that Mr. Jenkins lost consciousness
during the attackWhen he regainedasciousness, he stumbled to a neighbor’s house four doors
down from him and told her that he had been attacked by Mr. Harfia@.Indiana Court of
Appeals held that the statement was admissible under Indiana’s rules of evitkiscatelaw

determind&ion is unreviewable by thiSourt. See Wilsonl31 S. Ct. at 16Vililler, 820 F.3d at 277.
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11. Failing to Object to Mr. Jenkins Hospital Note

Mr. Harman contends that his trial counsel performed deficiently when bd faibbject
to a note written bivir. Jenkins in the hospital which identified his attacker as “RbAt” Harman
argues that the photocopy of the note should not have been admitted under Indiana’s “best
evidence” rule, but the Indiana Court of Appeals concluded that admission of the photocopied note
was not error.As stated abovehis statdaw determination is unreviewable by ti@surt. See
Wilson 131 S. Ct. at 16¥iiller, 820 F.3d at 277.

12. Failing to Object to a Juror Question

Mr. Harman argues that his trial counsel performed wefity when he failed to object to
a jurors question to Mr. Harman’s ewife about wherehey met. Mr. Harman contends that her
answer, that they meat a bar, was irrelevant and prejudicidlhe Indiana Court of Appeals held
that the question was not improper, that it could have reasonably assisted the juryapingvel
an understanding of the factual background of the casdhatidr. Harman was not prejudiced
by the answerHarman 11,2018 WL 127876%t *13. The court’s conclusion th#te ury question
was not objectionable rests state law making it unreviewable by this CourBee Wilson131
S. Ct. at 16Miller, 820 F.3d at 277.

13. Failing to Object to Prosecutorial Misconduct

Mr. Harman argues that his trial counsel performed defigieviten he failed to object to
the prosecutor asking a witness if Mr. Harman carried a kagk&ing another witness if
Mr. Harman owned a motorcycle and what kind, and admitting Mr. Harman’s booking photo into
evidence.The Indiana Court of Appeals held that each of these pieces of evidence waghéamiss
A determination of state evidentiary law is not reviewable byGbisrt. See Wilsonl31 S. Ct. at

16; Miller, 820 F.3d at 277.
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14. Failing to Protect Mr. Harman from a Civil Conspiracy

Mr. Harman argues that his trial counsel performed deficiently whenlbd tabbject to
a civil conspiracy perpetrategjainst hinby the prosecutor, investigating officers, and witnesses
at trial Mr. Harman relies on 42 U.S.C. § 1985's definition of a civil rights conspirdtye
Indiana Court of Appeals held thislr. Harman failedto prove any conspiracy against him and
that, even if he had proven the existence of a conspiracy, his remedy would be a eifar cas
damages rather @ any change in his criminal conviction or sentenderman II,2018 WL
127876%t *15. The state court’'s conclusion was not unreasonable.

C. Ineffective Assistance of Appellate Counsel Claim

Mr. Harman argues that he received ineffectigsistance of appellate counsel.support
of his claim he points to seven separate instances of deficient perform@hedndiana Court of
Appeals held that none of these instances were deficient perform@iheegenerabtrickland
standard governslaims of ineffective assistance of appellate counsel as well as trial counsel.
Smith v. Robbin$b28 U.S. 259, 285 (200QYakiel v. Butler 782 F.3d 882, 897 (7th Cir. 2015).
A petitioner who contends that appellate counsel rendered ineffective assistahsbanuthat
the failure to raise an issue on direct appeal was objectively unreasonable ahd tweatision
prejudiced petitioner ithe sense that there is a reasonable probability that his case would have
been remanded for a new trial or thatdleeision of the state trial court would have been otherwise
modified on appealHoward v. Gramley225 F.3d 784, 790 (7th Cir. 2000).

1. Failing to Adequately Challenge the Sentence

Mr. Harman argues thdtis appellatecounsel performed deficiently when he failed to
adequately argue that his prior military service and limited criminal historyicsbe considered
mitigating factors. The Indiana Court of Appeals reasonably held that appellate counsel had

adequately raedd these issues and that Mr. Harman had not shown how his appellate counsel could
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have argued them better.

2. Failing to Raise Ineffective Assistance of Trial Counsel

Mr. Harman argues that his appellate counsel performed deficiently wheredadaihise
ineffective assistance of trial counsel on appelhe Indiana Court of Appeals held that this
decision was strategic and reasonable because it is preferable that ineffeistiaeaesef counsel
claims be brought in posbnviction relief proceedings rather than on direct app&aé Indiana
Court of Appeals’ decision was reasonable in this regard.

3. Remaining Instances of Alleged Appellate Ineffectiveness

The remaining five instances of deficient performance by appellate cedhselot
challenging evidence under the best evidence R)leot raising leading questions or hearsay
not challenging an excited utteraneg not challenging the battery chargesd5) not raising
prosecutorial misconduetwere also raised by Mr. Harman as instances of trial counsel’s deficient
performance.The Indiana Court of Appeals rejected each instance of alleged appellate counsel
deficient performance for the same reasons it rejected the correspondiag@ilef trial counsel
deficient performance.The Indiana Court of Appeals reasonably appidcklandin holding
that appellate counsel was not ineffective for failing to raise losing issuggpeal Furthermore,
all of these issuewere decided by the Indiana Court of Appeals on state law grounds arkich
not reviewable by this Courtle is therefore not entitled to habeas redied his petition islenied

IV. CERTIFICATE OF APPEALABILITY

“A state prisoner whose petition for a writ of habeas corpus is denied byral féidérict
court does not enjoy an absolute right to appedck v. Davis137 S. Ct. 759, 773 (2017).
Instead, a state prisoner must first obtain a certificate of appealaBdigz8 U.S.C. § 2253(c)(1).

Rule 11(a) of the Rules Governing Section 2254 Proceedinge ldrtited States District Courts
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requires the district court to “issue or deny a certificate of appealakiigy it enters a final order
adverse to the applicant.”

“A certificate of appealability may issue . . . only if the applicant has madlestastia
showing of the denial of a constitutional right28 U.S.C. § 2253(c)(2).Put differently, the
petitioner must show “that jurists of reason could disagree with the distri¢tscmsgolution of
his constitutional claims or that jurists coalohclude the issues presented are adequate to deserve
encouragement to proceed furtheBlick 137 S. Ct. at 773 (citation and quotation marks omitted).

Where, as here, some claims (or allegations of deficient performance) extedepn
procedural groutts, the petitioner must show both that a reasonable jurist could disagree with the
district court’s resolution of the procedural question and that a reasonasiequiid resolve the
constitutional question in the petitioner’s favor.

Here, reasonable jists would not dispute thahe due process claim rocedurally
defaulted because Mrarmanfailed to raisat through one complete round of the ordinary state
appellate processAnd reasonable jurists would not dispute ttiad ineffective assistanacs
counsel claimsare without merit, barred by § 2254(d), or boltherefore, a certificate of
appealability isdlenied

V. CONCLUSION

Mr. Harman’sPetition for Writ of HabeasCorpus pursuant to 28 U.S.C. § 2254 (Dkt. [2])
is DENIED and a certificate of appealability shall not issue.

Final Judgment in accordance with this decision shall issue.

SO ORDERED. d% OMW

Date 7/15/2019

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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