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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
GEORGE E. ROBEY,
Petitioner,
V. No. 1:18ev-01705SEB-TAB

UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.

Entry Denying Motion for Relief Pursuant to 28 U.S.C. § 2255
and Denying Certificate of Appealability

For the reasons explained in this EntBgorge Robey’snotion for relief pursuant to 28
U.S.C. 82255 musbedenied and the action dismissed wiphejudice In addition, theCourt finds
that a certificate of appealability should not issue

|. The § 2255 Motion

A motion pursuant to 28 U.S.C. 8§ 2255 is the presumptive means by which a federal
prisoner can challengadconviction or sentenc&ee Daws v. United State117 U.S. 333, 343
(1974). A court may grant relief from a federal conviction or sentence pursuant to 8 2255 “upon
the ground that the sentence was imposed in violation of the Constitution or laws of tlte Unite
States, or that the court was without jurisdiction to impose such sentence, or Heaitémee was
in excess of the maximum authorized by law or is otherwise subject to collateral&8U.S.C.
§ 2255(a)‘Relief under this statute is available only in extraordinary sitoatisuch as an error
of constitutional or jurisdictional magnitude or where a fundamental defect hagsestavhich
results in a complete miscarriage of justidgldke v. United State§23 F.3d 870, 8789 (7th
Cir. 2013) (citingPrewitt v. United State883 F.3d 812, 816 (7th Cir. 199@arnickel v. United

States 113 F.3d 704, 705 (7th Cir. 1997)).
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Il. Factual Background

On December 5, 2014, criminal complaint was filed against Mr. Rob&ited States v.
RobeyNo. 1:12cr-00027SEB-TAB-1 (hereinafter, “Crim. Dkt.”), dkt. 1. After the Court granted
two extensions of time in which to file an indictment, Crim. Dkt. 16; Crim. Dkt. 18, Mr. yRobe
was charged by indictment witine count of conspiracy in violation of 18 U.S.C. § 371, fifteen
counts of trafficking in vehicles with altered vehicle identification numbergialation of 18
U.S.C. § 2321; five counts of making, uttering, or possessaumterfeit state securities in
violation of 18 U.S.C. § 513(a); and four counts of identification document fraud in orolaiti
18 U.S.C. § 1028Crim. Dkt. 19.

On the government’s motion, the Court dismissed several of the agaitst Mr. Robey.
Crim. Dkt. 147. Thereafter, Mr. Robey proceeded to trial on four counts of traffiakighicles
with altered vehicle identification numbers in violation of 18 U.S.C. § 2321 (Counts 1-4) and two
counts of making, uttering, or possessing counterfeit state securities inoviadatil8 U.S.C.
§513(a) (Counts). Crim. Dkt. 174. A jury convicted Mr. Robey on all counts. Crim. Dkt. 171.
Mr. Robey was sentenced to an aggregate term of 110 months’ imprisonment to be followed by
three years’ supervised relea€eim. Dkt. 194.

Mr. Robey appealed his conviction and sentence on three gradmtkd States v. Robgy
831 F.3d 857, 859-60 (7th Cir. 2016). He argued that he did not receive a speedy trial in violation
of the Speedy Triahct and the SixttAmendment that the district court erred in allowing the
government to amend the indictment by dismissing nineteen of the originay{iventharges,
and that the district court’s relevant conduct determination at sentencingrnwasousld. The

Sevenh Circuit affirmed Mr. Robey’s conviction and senterideat 867.



The Seventh Circuit denied Mr. Robey’s petition for rehearing and rehearibgncon
September 26, 2016. at 857. The Supreme Court denied his petition for a writ of certiorari on
June 5, 2017Robey v. United States37 S.Ct. 2214 (2017). Mr. Robey filed this motion for relief
pursuant to 28 U.S.C. § 2255 on June 5, 2018. Dkt. 1; Crim. Dkt. 244,

[11. Discussion

Mr. Robey presents five arguments in support of his § 2255 mdit, heasserts that
he received ineffective assistance of counsel from all three attorneys whe@mnégaddsimin the
criminal proceeding. Second, he claims he is eligible f@ergencing based on tBentencing
Guidelines that went into effect in Novéer 2015 because his case was on appkah those
Sentencingsuidelines went into effecThird, he argues that his Fifth and Fourteenth Amendment
rights were violated because a federal agesgented perjured testimony to the grand jury. Fourth,
he contends the prosecutor engaged in misconduct by allegedbgdtaud the plea agreement
Mr. Robey executed and then rescinded. Finally, Mr. Robey maintains that hitorayspeedy
trial was violated and the Court committed judicial misconduct when geallg asked the parties
to file motions to continue to accommodate its “fadicial schedule.” Dkt. 1 at 10. Each of these
arguments will be addressed in turn.

A. Ineffective Assistance of Counsel

A petitioner claiming ineffective assistance of counsel bears the burden ohgl{@yvthat
trial counsel’s performance fell below objective standards for reasoetibtfive representation
and (2) that this deficiency prejudiced the defe®$ecklandv. Washington466 U.S. 668, 688
94 (1984);United States v. Jone635 F .3d 909, 915 (7th Cir. 2011). If a petitioner cannot

establish one of th8tricklandprongs, the Court need not consider the otBeoves v. United



States,755 F.3d 588, 591 (7th Cir. 2014)o satisfy the first prong of th8tricklandtest, a
petitioner must direct the Court to specific acts or omissions of his cowhsalt v. United States,
574 F.3d 455, 458 (7th Cir. 2009). The Court must then consider whether in light ottel of
circumstances counsel’s performance was outside the wide range of profgssomgpetent
assistanceld. To satisfy the prejudice component, a petitioner must establish that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the resultppbtieeding
would have been differentStrickland 466 U.S. at 694.

1. Extension of Time to File Indictment

Mr. Robey first asserts that he received ineffective assistance of tdatseise his
attorney agreed to two motions for emsion of time to file an indictmemtlegedly without
consulting him Dkt. 1-1 at 1;see also Crim. Dkt. 14; Crim. Dkt. 17The motions state that
extensions were necessary because Mr. Robey’s attorney and governmentveenesscussing
various resolutions of the matter. Crim. Dkt. 14 at 1 2; Crim. Dkt. 17 at 1 2. Thus, the record
demonstrates that Mr. Robey’s attorney agreed to the requested extemsioresfort to resolve
the underlying criminal matter prior to indictmerithe Court defers to counsel’'s reasonable
tactical decision and concludes that counsel’s decision to agree to the exteasions deficient.
SeeJohnson v. Thurme624 F.3d 786, 792 (7th Cir. 2010) (“It is well established that our scrutiny
of counsek trial strategy is to be deferential and that we do not second guess theabéason
tactical decisions of counsel in assessing whether his performance was tgficien

Additionally, Mr. Robey hasot satisfied the prejudice component of the ineffective

assistance of counsel analysig has not identified any negative consequences of the extensions,



nor has he explained how an objection to the requested extensions would have changed the
outcome of the proceeding.

2. Franks/SuppressioHearing

Mr. Robey mext contends that he received ineffective assistance with respect to the motion
to suppress filed by his counsel because counsel filed the motion without consulting witt him
learn the true facts of the case” and failed to bring recordings to thedhé&kin1-1 at 1.This
claim fails, however, because Mr. Robey has not explained what information he waald ha
provided to counsel or what the recordings would have stamwinhow tis information would
have impactethe outcome of the proceeding.

Here, Mr. Robey’s counsel filed a motion to suppress challenging the igfiabithe
probable cause affidavit executed by the investigating agent. Crim. Dkt. 38. Cchaitenged
the lack of corroboration of information provided by the confidential informant used during the
investigation and highlighted alleged misrepresentations and omissions about ttentwlled
purchasesld. These omissiongere the main focus of the suppression hea®sgCrim. Dkt.

210 at p. 4.

In light of the thoughtfulthorough motion filed by counsel and the lack of explanation
from Mr. Robey about what consultation with him gmdsentatiorof the recordings would have
disclosed, the Court cannot conclude that counsel preformed deficiently witbttesipe hearing
on the motion to suppresSee Stephenson v. Wils@i9 F.3d 664, 671 (7th Cir. 2010) (“The
burden of proving prejudice is on [the petitioner] because to prevail on a claim otiiveffe
assistance a [petitioner] must show not only that counsel's penfmenfell below minimum

professional standards but also that the subpar performance harmed the client.”).



3. BackDated Plea Agreement

In histhird challenge to the effectiveness of counsel's representaiorRobey alleges
that counsel baclated an expired plea agreemdditt. 1-1 at 1.Mr. Robey has failed to show
how he was prejudiced lis alleged incident. He filed a pro se motion to withdraw his guilty
plea, notifying the Court of counsel’s alleged baeiting. Crim. Dkt. 114. At his subsequentgple
and sentencing hearing, the Court granted Mr. Robey’s request to withdrguityiplea, Crim.

Dkt. 115, and Mr. Robey proceeded to trial, Crim. Dkt. 167; Crim. Dkt. 168; Crim. Dkt. 169. Mr.
Robey has failed to satisfy his burden of showing prejut®ee Stephensp819 F.3d at 671.

4. Violation of Attorney/Client Privilege

Mr. Robey asserts that counsel provided ineffective assisthgceviolating the
attorney/client privilege. Dkt.-1 at 1. Although he asserts that the violation “sabotaged [his] trial
strategy in demonstrating . . . that the agents had testified faulty to the @rgyidd], he does
not explain what information counsel disclosed to the prosecutor or how thimation interfered
with his trial strategy.

In the context of ineffective assistance of counsel claims, the Court “musteralatgong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance; that is, theféndant must overcome the presumption that, under the circumstances,
the challenged action ‘might be considered sound trial strate§tri¢kland 466 U.S. at 689

(quotingMichel v. Louisiana350 U.S. 91, 101 (1955)). Mr. Robey has not presented suffici

1 Additionally, the record contradicts Mr. Robey’s claim that he did not sign thegieament
until March 4, 2014. Dkt. 1-1 at 10. An executed plea agreement was filed with the Court on
February 25, 2014, Crim. Dkt. 95, and the Court issued an order related to the plea agreement on
February 26, 2014, Crim. Dkt. 96.
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evidence or explanation to overcome the presumption that counsel’s disclosure oftinferma
whatever that information might have beewas sound trial strategy. He has also failed to provide
any evidence or explanation to satisfy his burden of establishing a reasomddabilpy that,
absent the alleged violation of the attorney/client priviletfgg fesult of the proceedinvgould
have been different3trickland 466 U.S. at 694.

5. Failure to Investigate Allegations

Mr. Robey next faults trial cousk for allegedly failing to investigate “any of [his]
allegations.” Dkt. 11 at 1. A petitioner alleging ineffective assistance due to a failure to irsestig
“has the burden of providing the court sufficiently precise information, that is, ‘parebensre
showing as to what the investigation would have produckidrtiamon v. United State319 F.3d
943, 951 (7th Cir. 2003) (quotingnited States v. Gramle915 F.2d 1128, 1133 (7th Cir. 1990)).
This claim of ineffective assistance fails because Mr. Robey has not spgcdiesdiribed either
the allegations that counsel allegedly failed to investigate or the information timeatigation
would have produced. Mr. Robey’s bare assertions that counsel failed to invdstigdiesgations
are not sufficient to establish either deficient performance or prejusiéaenningsv. United
States 461 F. Supp. 2d 818, 828 (S.D. lll. 2006) (denying ineffectivassistance of counsel
claim of failure to investigate because petitioner did not explain what theigates would have
produced).

6. Motions to Continue

Mr. Robey’s sixth allegation of ineffective assistance of counsel faultssets decision
to file motionsto continue. He claims that counsel filed these motions at the request of the Court

to accommodate the Court’s “nqudicial schedulg Dkt. 1-1 at 1.



The Court has reviewed the motions to contifileel by counsel Counsel filed the first
mation because she had been appointed recently and needed additional time to review the case.
Crim. Dkt. 61. The purpose of the second motion to continue was to allow for a psychological
evaluation of Mr. Robey. Crim. Dkt. 74. Counsel filed the third motion to continue because Mr
Robey believed that additional preparation was needed for trial. Crim. Dkt. 87. Finalfgurth
and fifth motions to continue were necessary to accommodate additional prepandtitre a
attorney’s schedule. Crim. Dkt. 92; Crirbkt. 117. Counsel's decision to request multiple
continuances for a variety of reasons falls within the “wide range of reasopadfessional
assistance,United States v. Persfulb60 F.3d 286, 296 (7th Cir. 2011), and does not constitute
deficient performance.

7. Defense Strategy

Mr. Robey claims that it was “ludicrous” for two of his attorneys to pursue tleaskethat
he was psychologically incompetent to stand trial. Dkt.at 1-2. However, Mr. Robey cannot
establish that he was prejudiced by counsel’'s strategic choice to pursue the.d&lidvasigh
counsel investigated a potential defense that Mr. Robey was not able to standunakl c
withdrew that defense after comiitan of the psychdalgical evaluationSeeCrim. Dkt. 87 (noting
that the psychological evaluation concluded that Mr. Robey was able to stand @Quaihsel’s
choice to investigate a potential defense and abandon it after determiningriapglgcable wa
not objectively unreasonable.

8. Failure to Investigate Impossibility of Agent’s Theory

2 In this claim, Mr. Robey challenges the motions to continue filed by Ms. Choate. Cartbgque
the Court will consider only those motions, not every motion to continue filed by defenselcouns
8



Mr. Robey’s next claim of ineffective assistance asserts that cofaileel to investigate
Mr. Robey’s assertion that the investigating agent’s theory of how thele®ghvere stolen was
impossible. Dkt. 41 at 2. As noted above, a petitioner alleging ineffective assistance due to a
failure to investigate “has the burden of providing the court sufficiently predisenation, that
is, ‘a comprehensive showing as to what the investigation would have prodittzddmon 319
F.3dat951 (quotingUnited States v. Gramle915 F.2d 1128, 1133 (7th Cir. 1990)). Mr. Robey
states only that “[alJny GM vehicle equipped with computerized [ignition]esystcannot be
moved in themanner which the agent describeDKt. 1-1 at 2.This conclusory statement is not
a sufficient explanation dfow an investigation intéhe viability of methods of stealing a vehicle
would have disclosed informatighatcould have impacted the outcomeMf. Robey’s trial on
charges of trafficking in stolen vehicléghe manner in which a vehicle was stolen is not relevant
to whether someone trafficked a stolen vehicle.

9. Failure to Challenge Residence

Mr. Robey objects to counsel’s failure to inform the jury that Mr. Robey did not raside
“the Graceland address.” Dkt-11at 2.However, the record indicates thaith the government
attorney and Mr. Robey’s counsel explored whether Mr. Robey resided at tteda@Bchaddrss.
Crim. Dkt. 221 at 3810, 4546, 10001, 11516. In fact, counsel argued during closing that Mr.
Robey did not live at the Graceland address. Crim. Dkt. 223%41.Counsel made the argument
that Mr. Robey now faults him for allegedly not raising. Counsel’s perfazenamas not
objectively unreasonable.

10. Failure to Object During Trial

Mr. Robey faults counsel for raising only one objection during trial and not preserving



issues for appeaHowever, he does not explain what objections counsel shawigl faisecor

what issues counsel should have preserved for appeal. To overcome the presumption of
reasonableness, Mr. Robey “must establish specific acts or omissions ofl thaihke believes
constituted ineffective assistanc&/yatt v. United State§74 F.3d 455, 458 (7th Cir. 2009). Mr.
Robey’s failure to identify specific objections that counsel should havel naiseludes a finding

that counsel performed deficiently.

11.Challenge to Jury Composition

Mr. Robey next argues that he received ineffective assistance of counsel becaask cou
did notobjectto the composition of the jurfpkt. 1-1 at 3. He asserts that all of the members of
the jury were white and that none of them were from Indianapdli€he Sixth Amendment right
to a jury trial requires that a petit jury be selected from a “representative sectésn of the
community.”United States v. Gu924 F.2d 702, 705 (7th Cir. 1991) (quotifaylor v. Louisiana
419 U.S. 522, 528 (1975)Q)nited States v. Neighbqrs90 F.3d 485, 491 (7th Cir. 2009).

To establish a violation of this right, the defendant bears the burden of showiag thre
factors: “(1) the group allegedly excluded is a distinctive part of the comtyn (2) the
representationfdhis group in venires from which the juries are selected is not fair asoinaale
in relation to the number of such persons in the community, and (3) this underrepresentiaton i
to systematic exclusion of the group in the jury selection prochesghbors 590 F.3d at 491
(quotingDuren v. Missouri439 U.S. 37, 364 (1979)).

Mr. Robey has presented no argument or evidence concerning any of theseBactarse
he has not established that an objection to the composition of the jury would have beefusuccess

he cannot establish that counsel’s performance in failing to object was defti@entnited States
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v. Cooke 110 F.3d 1288, 13602 (7th Cir. 1997) (“Thus it is clear that the Sixth Amendment
objection that Cooke believes Riggs should have lodged would have been futile, and Riggs’
performance was not objectively unreasonable by virtue of his failure tostaibea groundless
objection.”).

12. Failure to Object tadCount Related to Vehicle Title from Washington, D.C.

Mr. Robey argues that counsel provided ineffective assistance by failimigject to the
count of making, uttering, and possessing a counterfeited security thaasesson a vehicle title
from Washington, D.C. Dkt.-1 at 3. He contends that counsel dohave asserted that the
confidential informant, not Mr. Robey, uttered and possessed thalditlhe Washington, D.C.
title was not however,one of the documents given to undercover agents during the controlled
buys. Rather, the Washington, D.C. title was found in the residence on Graceland Avanue. C
Dkt. 231 at 7172. Additionally, counsel highlighted the fact that Mr. Jones was the individual who
gave the allegedly counterfeit documents to the agents during the controllethdduiysolved
other allegedly counterfeit documents. Crim. Dkt. 231 a854Counsel did not render objectively
unreasonable assistance by refusing to make a frivolous arguro#et.v. United States398
F.3d 644, 652 (7th Cir. 2005) (“Because a defendant’s lawyer has an obligation to beandhful
forthright with the court, he has no duty to make a frivolous argument, and indeed is barred by the
rules of professional ethics from doing so.” (internal quotation marks and citatidmsd))n

13. Failure to Present Recording

Similar to the previous allegation, Mr. Robey faults counsel for allegeitiygféo bring a
recording that showed the confidential informant, not Mr. Robey, giving countdofaiments to

the agents. Dkt.-1 at 3. As stated above, counsel presettiesdargument to the jury through

11



crossexamination obne of the agents involved in the controlled b@sm. Dkt. 231 at 6565.
Mr. Robey has not overcome the strong presumption of reasonableness that applies when
evaluating an attorney’s performan&tickland 466 U.S. at 689.

14.Knowledge of Rule or Regulation

Finally, Mr. Robey asserts that he received ineffective assistance of coecsels®
counsel failed to argue that 15 U.S.C. § 78ff(a) requires that a person have knowliege: lef
or regulation before being subject to imprisonment for violating that rule or negulBkt. 1-1 at
3. Section 78ff(a), by its own terms, only applies to violations of Chapter 2B of1bittd the
United States Code. 15 U.S.C. § 78ff(a) (establishing consequences for violations of “any
provision of this chapter”). Mr. Robey was charged with and convicted of offenses uitel@8T
of the United States Code. Crim. Dkt. 174; Crim. Dkt. 194. Consequently, any argument based on
§ 78ff(a) would have been futile, and counsel was not deficient for failing to reftadlér, 398
F.3d at 652.

B. Eligibility for Re-Sentencing

Mr. Robey’s second challenge to his convicsiand sentence focuses on revisions to the
Sentencing Guidelines that became effective in November 2fd®ontends that the revised
Sentencing Guidelines should &ppo him because his convictions and sentence were on appeal,
not final, at the time the revised Sentencing Guidelines went into effect. Dkt.a. at 5-

Relief under 28 U.S.C. § 2255 is available, in part, if a petitioner is in custody “in erolati
of the Constitution or laws of the United States,” 28 U.S.C. § 2255. The Seventh Rastild
thatthe Sentencing Guidelines “are not ‘laws’ for purposes of § 22%8y/lor v. Gilkey 314 F.3d

832, 833 (7th Cir. 2002%ee alsdVelch v. United State604 F.3d 408, 412 (7th Cir. 2010)pting

12



that claims based on the Sentencing Guidelines “generally are not cognizable on a 8tg#85 m
(citing Scott v. United State997 F.2d 340, 343 (7th Cir. 1993)). Mr. Robey is not entitled to
habeas relief on the grod that the Court should have considered the Sentencing Guidelines that
became effective after Mr. Robey was sentenced.

To the extent Mr. Robey contends that counsel provided ineffective assistancarfgr fail
to argue at sentencing that the Court should consider revisions to the SentencitigeSutiake
were not yet in effecDkt. 1-1 at 3,it was not objectively unreasable for counsel to forego an
argument thathe Court consider proposed revisions to the Sentencing Guidelines when imposing
a sentence on Mr. RobeAt sentencingcounsekhallengedhe amount of loss attributed to Mr.
Robey. SeeCrim. Dkt. 184 at 2&9. Mr. Robey has failed to overcome the presumption of
reasonableness that applies to counstiaegiadecision.Strickland 466 U.S. at 689.

C. Perjured Grand Jury Testimony, Prosecutorial Misconduct, and Judicial Misconduct

In his last three challengdo his convictions and sentenbdr, Robeycontends that the
government presented perjured testimony to the grand jury, that the ytoosengaged in
prosecutorial misconduct by badhting the plea agreement, and that the Court committed judicial
miscanduct by asking defense counsel to file motions to continue to accommodate the Court’s
“non-judicial schedule.” Dkt. 1 at 7-10; Dkt. 1-1 at 9-11.

A 8 2255 motion is “no substitute for a direct appedliited States v. Bani@87 F.3d
1168, 1172 (7th Cir2015). A petitioner may present a constitutional error not raised on direct
appeal in a 8 2255 motion if the petitioner demonstrates both good cause for thedfadise the

issue on direct appeal and actual prejudice from the failure to raise khiose*Prewitt v. United

3 A petitioner also may obtain review of a procedurally defaulted claim by shoadtual
13



States 83 F.3d 812, 816 (7th Cir. 1998Jiller v. United States183 F. App’x 571, 578 (7th Cir.
2006).

Mr. Robey has demonstrated neither good cause nor prejudice. First, Mr. RM{asynoa
argument as to why these issues were not raised on direct appeal. He was egpbgseninsel
on appealsee Robey831 F.3d at 859, and he makes no allegation that appellate counsel provided
ineffective assistance.

Additionally, Mr. Robey cannot establish prejudid®ith respect to his allegation that an
agent committed perjury in front of the grand jury, to show prejudice, Mr. Robey maistisst
“proof that the grand jury’s decision to indict was substantially influencethabthere is ‘grave
doubt’ that the dasion to indict was substantially influenced, by testimony which was
inappropriately before it.United States v. Usenb16 F.3d 634, 656 (7th Cir. 2008) (internal
citations omitted). Mr. Robey has not made such a showing. He has not didbestsdliy of
thetestimonypresented to the grand jury and how the allegedly perjured testimony impacted the
grand jury’s deliberations.

Mr. Robey also cannot establish prejudice on his claim of prosecutorial misconduna. To t
extent Mr. Robey sought to rescitite plea agreement because it was iatled, the Court
allowed him to withdraw it and proceed to trial. Crim. Dkt. 115. Insofar as Mr. Rdai@yscthat
the alleged backating of the plea agreement would have caused the resulting delay to be charged

to the government for purposes of a speedy trial anatygish an argument is too speculative to

innocenceDelatorre v. United State847 F.3d 837, 843 (7th Cir. 2017). However, Mr. Robey
makes no argument for factual innocence. Consequently, the Court “will ressiji@ralysis to
the causandprejudice standardld.
4 To the extent Mr. Robey is also alleging that the delay wisaN@:counted against the
government for purposes of a claim under the Speedy Trial Act, such a claitatsrgtaot

14



support a finding of prejudice. Most importantly, Mr. Robey waited over three montrs af
executing the plea agreement to notify the Court that it was alielgadkdated despite knowing
it wasexpired at the time he received$eeCrim. Dkt. 114. It is not a foregone conclusion that
the time that elapsed during the pendency of Mr. Robey’s plea agreement would have lgeeh char
to the government rather than Mr. Rob8ge United States v. O’'Connéb6 F.3d 630, 643 (7th
Cir. 2011) (identifying one factor of the Sixth Amendment speedy trial anagsiwhether the
government or the criminal defendant is more to blame for that delay”). Additiothed| Severt
Circuit has already concluded that Mr. Robey was not “actually prejudicedieb$lengthy”
pretrial delay in his cas&ee Robe\831 F.3d at 864.

Finally, with respect to Mr. Robey’s claim that the Court engaged in judicsgiomduct
that caused certain time to be counted against him for purposes of a sypEemyalysis, Mr.
Robey cannot show prejudic8imilar to his claim of prosecutorial mmuduct, the Seventh
Circuit has already concluded that Mr. Robey was not actually prejudiced brethial glelay in
his caseld. Furthermore, on direct appeal, the Seventh Circuit held that Mr. Robey banaryri
responsibility” for the delays in pattecause he filed a motion to suppress, underwent a
psychological examination, changed lawyers twice, and appeared to be “unteepeith his
appointed counselld. Mr. Robey has not established that this outcome would be different if two
of the ten enstofjustice continuances were actually charged to the government rather than Mr.

Robey.

constitutional. “Nonconstitutional claims . . ., which could have been raised on direct appeal but
were not, are deemed waived even withtaking cause and prejudice into accouBarnickel v.
United States113 F.3d 704, 706 (7th Cir. 199D)nited States v. Washingtodo. 2:16ev-311,
2017 WL 3333978, *1 (N.D. Ind. Aug. 4, 2017). Mr. Robey’s failure to raise this argument on
direct apeal precludes his ability to raise it now.
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V. Conclusion

For the reasons explained in this Order, Mr. Robey is not entitled to relief on his § 2255
motion There was no ineffective assistance of colyasel his sentence was not unconstitutional.
Accordingly, his motion for relief pursuant to § 2253ENIED, and this action is dismissed
with prejudice.

Judgment consistent with this Entry shall now issue and the Clerkdskkét a copy of
thisEntry in Case No. 1:12-cr-00027-SEB-TAB-1. The motion to vacaté€Crim. Dkt.244)shall
also beterminated in the underlying criminal action.

V. Denial of Certificate of Appealability

A habeas petitioner does not have the absolute right to appeal a district court’s denial of
his habeas petition, rather, he must first request a certificate of appgal&@ae MillerEl v.
Cockrell 537 U.S. 322, 335 (2003Reterson v. Doumar51 F.3d 524, 528 (7th Cir. 2014).
Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a) of the Rules Governing § 2255
proceedings, and 28 U.S.C. § 2253(c), the Court findsMinaRobeyhas failed to show that
reasonable jurists would find “it debatable whether the petition states a vaticdbtldedenial of
a constitutional right” and “debatable whether [this Court] was correct protsedural ruling.”
Slack v. McDaniel529 U.S. 473, 484 (2000). The Court therefdemies a certificate of
appealability.

IT ISSO ORDERED.

Date: __9/25/2019 D, BnusBaler

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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Indianapolis, IN 46208
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UNITED STATES ATTORNEY'S OFFICE (Indianapolis)
brad.shepard@usdoj.gov

17



