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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ROBERT PETRO,
Plaintiff,
No. 1:18cv-02809JPHTAB

PAUL TALBOT,
WEXFORD HEALTH,

Defendants.

N N N N N N N N N N

ORDER GRANTING DEFENDANTS'MOTION FOR SUMMARY JUDGMENT

For the reasons explained in this Order, the defendants'motion for summary juydigmen

[41], isgranted.
|. Background

Plaintiff Robert Petroalleges thatduring his incarceration at Pendleton Correctional
Facility ("PCF") Dr. PaulTalbot and Wexford Health ("Wexford") failed to adequately examine
and treat his back condition and back paind failed to examine-rays to determine a proper
course of treatmenBeedkt. 8 at 2. Mr. Petro alleges that Dr. Talbot and Wexford were
"vindictive" by not taking xrays or perfornmga medical evaluation before attempting to treat
him.Id. The Court screened Mr. Petro's complaint on November 1, 20 18enedaréwo claims
before the Cour{1) an Eighth Amendment medical claim against Dr. Talod (2) an Eighth
Amendment policy or practice claim against Wexfaadd.

Defendants filed a motisseekingsummary judgmentand that motiors fully briefed and
ripe for resolution.

[I. Summary Judgment Standard

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
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there is no genuine dispute as to amterial fact and, instead, the movant is entitled to judgment
as a matter of lawSeeFed. R. Civ. P. 56(a)Facts asserted by a pamustbe suppored by
citationto specificparts of the record, including depositions, documents, or affiddvwétd.R.

Civ. P. 56(c)(1)(A). A party can also supporta fact by showing that the materials cited do not
establish the absence or presence of a genuine dispute or that the adversmpaitproduce
admissible evidence to support the faéed. R. Civ. P. 5@)(1)(B). Affidavits or declarations
mustbe made on personal knowledge, set outfacts thatwould be admissible in evideshogy and
that the affiantis competent to testify on matters stafed. R. Civ. P. 56(c)(4)Failure to
properly support a fact in opposition to a movant’s factual assertion can resultin\thgets fact
being considered undisputed, and potentially in the grant of summary judgreehtR. Civ. P.
56(e).

In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decisioA.disputed fact is material if it might affect the outcome of the
suit under the governing lawVilliams v. Brooks809 F.3d 936, 9442 (7th Cir. 2016)."A
genuine dispute as to any material fagsesxif the evidence is such that a reasonable jury could
return a verdict for the nonmoving pattypaugherty v. Page€06 F.3d 606, 6090 (7th Cir.
2018) (quotingAnderson v. Liberty Lobby, Iné.77 U.S. 242, 248 (1986)).

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of factto accept its version of the eveekas vVasilades814 F.3d 890, 896
(7th Cir. 2016).The moving party is entitled to summary judgment if no reasonabldiridet
could return a verdict for the nemoving party.Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009). The Courtviews the record in the light most favorable to the-nwwving party and

draws all reasonable inferences in that gafgvor. Skiba v. Il Cent. R.R. C9884 F.3d 708,



717 (7th Cir. 2018)It cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left tdahefinder. Miller v. Gonzalez761 F.3d 822, 827
(7th Cir. 2014).The Court need dy consider the cited materialed. R. Civ. P. 56(c)(3), aisl
not required tdscour every inch of the recdrtbr evidence that is potentially relevant to the
summary judgment motionGrant v. Trs of Ind. Univ.,870 F.3d 562, 5734 (7th Cir.
2017). Any doubt as to the existence of a genuine issue for trial is resolved algainsdving
party. Anderson477 U.S. a55.

[ll. Discussion

A. Material Facts

Dr. Talbotis a physician licensed to practicein the State of Indiana, and a¢ali¢il@vant
to Mr. Petro's complaint, was employed by Wexfoithdiana, LLC, the medical providfor the
Indiana Department of Correcticas a physician at PCF. Dkt.-43 1 12.

Several months before he was transferred to PG dmoutMay 16,2018, Mr. Petro had
an inguinal hernia regir surgery ld., I 4.At an initial evaluatiomn May 23, 2018Dr. Talbot
examined Mr. Petro, reviewed his electronic medical records, and ordered Mrafat bunk
pass for three months due to his hernianegecoveryld., 1 5 dkt. 433 at 1315.Dr. Talbot
testified that Mr. Petro did not discuss scoliosis or his back pain at thig ard that Mr. Petro
had a current prescription for Mobic and Tyleriakt. 43-1, § 5; dkt. 433 at 1315.

On June 27, 2018, Dr. Talbot saw Mr. Petro for psoriasis and prescribedtbpical
cream Dkt. 43-1,9 6, dkt. 433 at 1612.0n August 15, 2018, Mr. Petrequested a renewal of
his lower bunk pass as his primary concern, which Dr. Talbot deeieaise theexamination of
Mr. Petro showed that he was able to ambulate normally and had appeared to haved&om

his hernia surgenpkt. 43-1, 1 7, dkt. 433 at 79. At this time, there was no discussion regarding



scoliosis or back pain, and Mr. Pestll had active prescriptions for Meloxicam (Mobic) and
Tylenol for painDkt. 43-1, § 7 dkt. 433 at 9.

Mr. Petro first complained to Dr. Talbot persistent back pain during an August 29, 2018
assessmenDkt. 431, 1 8 dkt. 433 at 4.Dr. Talbot testified that Mr. Petro reported that he had
chronic bwback pain in his lumbar region since 2013 and sought a back supitort3-1, 1 8
dkt. 433 at 46. Dr. Talbot found no limitations to Mr. Petro's ability to ambulateany
restrictions on his ability to perform his daily activities at this tihde Dr. Talbot continued a
prescription of Tylenol for pain and provided exercises for Mr. Petro to strengthetretol kis
back muscles for relieDkt. 431, § § dkt. 43-3 at 6.

Dr. Talbot saw Mr. Petro at a follow up visit on September 19, 2WL.8Petro claimed
thathe hadan xray in 2011 but that no doctoat his prior facilitieshad recommended back
surgery he had not engaged in any physical therapy, and hedtadceived any exercises in the
pastDkt. 431,99 dkt. 433 at 23.Dr. Talbot had Mr. Petro perform a straightleg regssessed
his gait, and looked for signs of obstructed nerves or neuropdtfifiere was no motor atrophy
or function limitationsld. Dr. Talbot ordered xays of the lumbar spine and the hips, ordered a
back support/abdominal binder, provided another exercise plan, and ordered Meloxicam at Mr.
Petro's requesid.

On November 21, 2018, Dr. Talbot conducted a follow up assessmeMmietro Dr.
Talbothad located the 201 Xray that had been taken at Miami Correctional Facllit. 43-1,

1 10 dkt. 433 at 2527. The xray noted moderate levoscoliosis of the lumbar spiite w
degenerative joint disease, but Dr. Talbot noted no functional limitatidn&ir. Petro was
actively working as a GED instrumtand could "perform some exerciskl’' He also continued to

receive Tylengland Dr. Talbot advised him that he couldghase additional ovehe-counter



pain medication from theommissary andstructed him to refrain from lifting anything and to
continue to do his exercisdd. Mr. Petro claimed he had not received a back support, and in
response, Dr. Talbot made aged request for the back supp@rkt. 43-1,  10; dkt. 433 at 25.

Dr. Talbot saw Mr. Petro obecember 5, 2018nd notedhatMr. Petro had no limitations
and could perform his daily activitighatMr. Petrocontinued to hava prescription for Tylenpl
andthat he instructed Mr. Petro to taRepcid with the MobidDkt. 43-1,1 11, dkt. 433 at 2224
(medical records indicathat Mr. Petrga) wanted to know why he was on Pepdia) was not
asking about a back bracand(c) did not request a refill on Mobic because he claimed it did not
help).

On December 26, 2018, Mr. Petro saw Dr. Talbot for chronic backpkin43-1, 12
dkt. 433 at 1921.Mr. Petro's recent-xays "showed some lumbar degeneration but no significant
scoliosis."ld. Dr. Talbot found that Mr. Petro's complaint "did not correlate with any findings on
physical exam or prior-xay report.Id. Dr. Talbot ordered Prednisotweith hopesthat this steroid
may calm any inflammatory response that was occurring in the hakk 431, § 12, dkt. 43
at 21.Tylenol was also continueftl.

Mr. Petro was seen for a follow up visit on January 23, 2848 he told Dr. Talbot that
he did not receive the Prednisone or Tylenol from the previousidit43-1, 1 13 dkt. 433 at
16-18. Dr. Talbot entered ordsrand sent an email to ensure that Mr. Petro received these
medicationsld. He alsoperformed a assessment for limitations of range of motion in the hips
and checked faapinched nerve and muscle atroplay.

On March 6, 2019WIr. Petro requested a back support and told Dr. Talbot that the support
he had received was for hernia suppokt. 43-1, 1 14 dkt. 433 at 2830.Mr. Petro brought the

support to the visit, and it was still in the box; he had not attempted to D&e #.3-1, § 14 dkt.



43-3 at 28 Dr. Talbot affirmed this was the correct support and showed Mr. Petro how tb us
Id. (item read abdominal binder and was not a hernia support and Mr. Petro "apptsiied sa
after consultatiot). Mr. Petro stated that he had been doing the exercises but there was no
"significant benefit" to thenDkt. 43-1, 1 14. In response, Dr. Talbot submitted a request for on
site physical therapy and renewed the prescription for Tyl&hptkt. 433 at 2830.Mr. Petro's
request for avedge pillow waslenied asinnecessaryDkt. 43-1, 1 14 dkt. 433 at 2830.

Mr. Petro began physictdlerapy with Dana Miller on March 15, 2019kt. 43-1, T 15.
Ms. Miller's evaluation found that Mr. Petro could ambulate without an obvious hchpad no
atrophy. Dkt. 433 at 31. Ms. Miller provided him with several flexibility exercises and bealieve
he would get some relief bubtedthat he did have "some significant reasons for p&sh Mr.
Petro had a second appointment with Ms. Miller on March 22, 2019 in which heptiited
having pain but believed he was on the right tragknforovementld. He was given several core
strengthening exercisdsl.

WhenDr. Talbot saw Mr. Petro for the last tino@ April 10, 2019heordered a wedge
pillow based upon the recommendationfromthe physical themapisthopes thatitmay proeid
"a little relief," ordered a new back support per Mr. Petro's request, and continued pain medication.
Dkt. 431, T17; 20; dkt. 433 at 3537. Just twelve days later, Mr. Petro had another appointment
with Ms. Miller and still reported pajrbut stated he felt he was still on the right track to
improvementDkt. 433 at 39. Ms. Miller reported thadr. Petrocontinueal to have decreased
flexibility but was improvingld. On May 10, 2019, Mr. Petro had a spinal physical therapy
appointmenand still repored pain but indicated he was "moving bettit."at 41. Hereported

his wedge pillow was helping reduce his pain while in his bldhk.



In his deposition, Mr. Petro testified that he was suing Dr. Talbot becau$albot was
unwilling to treat his pain and suffering or assist him all together. CkR 4t 19. Mr. Petro
contends that Dr. Talbot was "uncaring,” sent him the wrong back&rprescribed the wrong
medications, and did not order aimay.Id. at 19, 44.

Since his releaseom PCF, Mr. Petrthas been evaluated and treated by an outside provider
who prescribed Meloxicam and a muscle relaxardreferredhim to a spinespecialist andor
physical therapy. Dkt. 42 at 1611.

B. Analysis

At all times relevant to Mr. Petro's claims, he was a convicted inthaterdingly, his
treatment and the conditions of his confinement are evaluated under stagsdabtished by the
Eighth Amendmerg proscription against the imposition of cruel and unusual punish8emnt.
Helling v. McKinney509 U.S. 25, 31 (1993)I{ is undisputed that the treatment a prisoner
receives in prison and the conditions under which he is confined are subject to scrutinyaunder th
Eighth Amendment). To establish an EightAmendmentlaim for deliberate indifference to
serious medical need%he plaintiff must prove that he suffered frih) an objectively serious
medical codition to which (2) a state official was deliberately, thatis subjectively, ereifft
Whiting v. Wexford Health Sources, In839 F.3d 658, 662 (7th Cir. 2016)Clonduct is
'deliberately indiffereritvhen the official has acted in an intentionadoeminally reckless manner,

i.e., "the defendant must have known that the plainitfs at serious risk of being harmed [and]

decided notto do anything to prevent that harm from occurring even though he could have easily

done sa' Board v. Farnham3% F.3d 469, 478 (7th Cir. 2005 yotingArmstrong v. Squadrifo

152 F.3d 564, 577 (7th Cir. 1998)Under the Eighth Amendment, Mr. Petro is not entitled to



demand specific car8ee Arnettv. Webst&58 F.3d 742, 754 (7th Cir. 201%ge alsd-orbes v.
Edgar, 112. F.3d 262, 267 (11 Cir. 1997).

BecausaVexford acs under color of state law by contractingto perform a government
function,i.e. providing healthcare services to inmates, it is treated as a governmgnt@nt
purposes of Section 1983 claingee Jackson v. lIMediCar, Inc., 300 F.3d 760, 766 n.6 (7th
Cir. 2002)."[M]unicipal governments [including counties] cannot be heldédor damages under
42 U.S.C. 8 1983 on a theory@spondeat superidor constitutional violations committed by
their employees. They can, however, be held liable for unconstitutional municia g ot
customs: Simpson v. Brown Cty860 F.3d 1001, 1066 (7th Cir. 2017) (citing/lonell v. Dep'’t
of Social Sers, 436 U.S. 658, 6991 (1978)).

For Mr. Petroto succeed on his policy clairhge mustdesignate evidence to show a
constitutional injurycaused by a Wexford policy or custofeelenkinsv. Bartlef487 F.3d 482,
492 (7th Cir. 2007):The critical question undéfonell... is whether a municipal (or corporate)
policy or custom gave rise to the harm (that is, caused it), or if insteadrthedsaulted from the
acts of the entitg agent$.Glissorv. Ind. Dep't of Cor.849 F.3B872,379(7th Cir. 2017)(citing
Monell, 436 U.S. 658 (1978) arabs Angeles Cty. v. Humphriéf2 U.S. 29 (2010) "Either the
content of an official policy, a decision by a final decisionmaker, or evidencessdm will
suffice! Id.

1. Dr. Talbot

Mr. Petro testified that he discovered he had scoliosis in 2011 while he \aeceirated at
Miami Correctional Facility. Dkt#43-2 at 2325. The defendants refer to Mr. Petro's medical issue
as an ongoing chronic condition that "did not appear to befis@nt' or one that had a significant

impact on his daily activitiesbut state that this condition "arguably may satisfy the Eighth



Amendment 'serious medical need' requirement[.]" Dkt. 42 atTh@érefore, the Court will
consider only whether Dr. Talbot was deliberately indifferent to Mr. Petrale&caleonditions.

Dr. Talbot testified that during his interactions with Mr. Petro, despitedrnigplaint of
pain, he "exhibited good strength, normal range of motion, and consistently had tiyet@bili
perform all of his activities of daily living." Dkt. 43, § 21. Dr. Talbot provided several forms of
treatment to Mr. Petro throughout his caneluding continued pain medication and the use of
steroid treatment, back supports, a wedge pillowsitaphysical therapy, and exercise pldahs.

1 22. The physical therapis¢#galuationwas consistent with Dr. Talbot's assessment as well
thatit was noted that Mr. Petro haanbulation without mp and no atrophy, and flexibility
exercises were recommended. Dkt. 48 at 3137, 3942. When the physical therapist
recommended a wedge pillow, Dr. Talbot followed this recommendation. Inttiegbhysical
therapistindicated that Mr. Petro was both expressing and showing improvieman39,41.

Mr. Petrocontends thdDr. Talbotwas unwilling to treat his pain and sufferjiog assist
him altogether. Dkt. 42 at 19.He further allegethat Dr. Talbotwas "uncaring,” sent him the
wrong back bracegrescribed the wrongiedicationsand did not order an-ray. Id. at 19, 44.
But theuncontradictednedical recordshowthat Dr. Talooexaminel Mr. Petro,ordered xrays,
provided a lengthy treatment planeferred Mr. Petro to osite physical therapynd monitored
Mr. Petro's condition from August 2018 througbril 2019.The undisputed record shows that Dr.
Talbot was attentive to Mr. Petro's complaints and attempted a broad ahtrgatments to
alleviate Mr. Petro's pain.

Dr. Talbot's course of treatment for Mr. Petro was essentially the same obtreatment
that Mr. Petro received from an outside provjdecludingan antinflammatory medication

(Mobic), a steroid (Prednisone), and physical therapy. Dk 4849 Mr. Petro testifiedluring



his deposition that he wasthat timenot wearing a back brace, was able to walk without a walker
or a cane, anthat his rw providerlike Dr. Talbothas not recommendddat Mr. Petro have
surgery but counseled him thgtrgeryis a last resoxinly after other available optiotsave been
shown unsuccessfutl. at 5153, 62.

In his response brietyir. Petrooutlines his challenges to Dr. Talbot's affidaaiguing
that he submitted various health care request forms for his bac&rtimat Dr. Talbodid not
answer his requests. lHequested that Dr. Talbot review his 201day prior to August 2018He
claimed that héold Dr. Talbot about his back pain earlier than stated in Dr. Talbot's affhdvi
that the back brace given to him was the wrong 8eedkt. 45at 2-10. Mr. Petro argued that it
took 10 months to get help with his batk.at 10.Mr. Petro also claims that he only received
medication one time in 6 months and was never provided with exercise plans fronbbt.lTa
at 45.

But the undisputed medical records tell a different stdly. Petroclaimsthat he putin
health careequest forms regarding his bals&fore August 2018, bdihere is no evidendbat
such requestwerereceived or processed by Dr. Talbbkt. 45-1 at 23. The medical record
showsthat Mr. Petro was on prescription pain medication prior to seeing DooT&br an
evaluation of his conditiomkt. 43-3 at 1-42 (plaintiff's medical recordsyr. Petro's 2011 xay
was located from his former facility and reviewed by Dr. Talbot, who also ordered dndteva
current xrays.ld. The medical record indicates that Dr. Talbot reviewed the back support and its
use with Mr. Petr@andordered another support at Mr. Petro's reqlesthe record indicates that
Dr. Talbot ordered multiple medicatiofte Mr. Petroand when informed by Mr. Petro that the
medication had not been receiv®d, Talbotreorderedt. |d. The medical record further shows

that Dr. Talbotrecommended exercises for Mr. Petro to peridriMoreover, the medical records

10



indicate that Dr. Talbot evadledMr. Petro's conditiomn multiple occasions anthatthe course
of treatment was consistent with the progression of his conditofor example, Mr. Petro
continued to be able to participate in his daily life activities and no recomri@néfiar mae
advanced treatment or surgery was indicated as necdsisary.

No reasonabl@ury could conclude that Dr. Talbot was deliberately indifferent to Mr.
Petro's medical conditigisohe is entitled to summary judgment.

2. Wexford

Mr. Petro has notestablished that he has suffered any constitutional injunhenethere
is no constitutional injury, there can be no policy claidenkins487 F.3dat492.And even if
there were such an injuriir. Petrds claim againsiVexfordis based on its beinQr. Talbot's
employerDkt. 43-2 at 21 This is a claim of vicarious liabilitgnd"[l]iability under 8 1983 is
direct rather than vicarious; supervisors are responsible for their own acts lhat thatse of
subordinates, or for failing to ensure that subordinates carry out their taskslgdidorshaw v.
Casper 910 F.3d 1027, 1029 (7th Cir. 2018). "[T]o recover damages against a prison official
acting in a supervisory role, a § 1983 plaintiff may not rely on a theory of responde&irsarue
must instead allege that the defendant, through his or her own aoihés violated the
Constitution."Perez v. Fenoglio792 F.3d 768, 781 (7th Cir. 2015). Individual liability "may be
found where an official knows about unconstitutional conduct and facilitat@esvags, condones,
orturn[s] a blind eye to It.Id. (citation and quotation marks omitted).

Mr. Petro does not point to or provide evidettta his treatment was the resofitany
unconstitutional policy or practice of Wexford. His response argues only that Wexfold Isdnu
known about the pattern iwwhich Dr. Talbot treats inmates due to former lawsuits against him.

Dkt. 45 at 14 Accordingly, Wexford is entitled to summary judgment.

11



IV. Conclusion
For these reasons, the defendants' motion for summary judgment, dkt. (dahted.
Final judgmentonsistentvith this Order shall now issue.

SO ORDERED.

Date: 11/6/2020

Namws Patnick Hawlove

James Patrick Hanlon
United States District Judge
Southern District of Indiana
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