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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
RONNIE BEE CISLO,
Plaintiff,
V. No. 1:18cv-03265JPHDML

WEXFORD OF INDIANA, LLC, et al.

N N N N N N N N N

Defendants.
Order Granting Defendant Osburn's Motion for Summary Judgment,
Granting Plaintiff's Motion to Dismiss Defendant Wexford,
and Directing Entry of Final Judgment

Plaintiff Ronnie Cislo, an inmate currently incarcerated atthe LaPorte Cailnbrdught
this civil rights action under 42 U.S.C. 8§ 1983 alleging that defesddinhael Osburrand
Wexford of Indiana, LLO"Wexford"), implemented an unconstitutional policy for the Indiana
Department of Correctiof'IDOC") that denied dental treatment to inmasebeduled to be
released in less than six months.

Defendant Osburnan IDOC administratoigontends that hés entitled to summary
judgment because s not responsible for developithg policy at issue angardlessthe
policy is not unconstitutional. Additionally, he asserts that he is entitlgdiadified immunity.

Mr. Cislo has responded in opposition to the motion for summary judgment, and Mr. Oaburm h
filed a reply. Forthe reasons explained below, Mr. Osburn's motion for summary judgment is
granted.

l. Summary Judgment Standard

A motion for summary judgment asks the Court to find that a trial is unnecessarsebecau

there is no genuine dispute as to any material facimstdad, the movant is entitled to judgment
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as a matter of lanseeFed. R. Civ. P. 56(a). On summary judgment, a party must show the Court
what evidence it has that would convince a trier of fact to accept its version okthts.&ekas
v. Vasilades814 F.3d 890, 896 (7th Cir. 2016). The moving party is entitled to summary judgment
if no reasonabléactfindercould return a verdict for the nemoving party Nelson v. Milley 570
F.3d 868, 875 (7th Cir. 2009).

To survive a motion for summary judgmethte nosmoving party must set forth speciffic,
admissible evidence showing that there is a material issue foCeiitex Corp. v. Catretd77
U.S. 317,323 (1986). The Court views the record in the light most favorable to tmeavay
party and draw all reasonable inference in that party's faS&iba v. Ill. Cent. R.R. Ca884 F.3d
708,717 (7th Cir. 2018). Itcannotweigh evidence or make credibility determs@tisummary
judgment because those tasks are left to the factfinvidéer v. Gorzalez 761 F.3d 822, 827 (7th
Cir. 2014). The Court need only consider the cited materials, Fed. RP.Cb&(c)(3), and the
Seventh Circuit Court of Appeals has repeatedly assured the district tmatrthey are not
required to "scour every inch of thecord" for evidence thatis potentially relevantto the summary
judgment motion before thermrant v. Trustees of Ind. Unj\870 F.3d 562, 5734 (7th Cir.
2017).

A dispute about a material fact is genuine only "if the evidence is such thasonaél
jury could return a verdict for the nonmoving par#riderson v. Liberty Lobby, In&77 U.S.
242, 248 (1986). If no reasonable jury could find for the nonmoving party, then there is no
"genuine” disputeScott v. Harris550 U.S. 372, 380 (2007). Not every factual dispute between
the parties will prevent summary judgment, and the nonmoving party "must do morentplgn si
show that there is some metaphysical doubt as to the material Matsushita Elec. Indus. Co.,

Ltd. v. Zenith Radio Corp475 U.S. 574,586 (1986).
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[I.  Statement of Facts

The following statement of facts has been evaluated pursuant to the staridarth se
above. The facts are considered undisputed except to the extent that disfadearafioted.

Mr. Cislo began his incarceration with the IDOC in May 2018 when he arrivéde at
Reception Diagnostic Center ("RDC'Dkt. 1 at 3 When he arrived at RDC, Mr. Cislo was
examined by medical staff, dental staff, and mental health &&ff.66-1 (hereinafter'Cislo
Dep.) at 11:1523.1 Because his incarceration at RDC was temporary, he received referrals for
dental, vision, and mental health treatment to be provided at his next place cdriat@navithin
IDOC.Id. at 12:315.

In late May 2018 Mr. Cislo was transferred to Pendleton Correctional Facility
("Pendleton")Dkt. 1 at 4 When he met with medical staff at Pendleton, he informed them that he
needed cavities filled. Cislo Dep. at 15:1& Mr. Cislo believed he had cavities becauseae
experiencing pain in his back, top tedth.at 15:2016:9.

While incarcerated at Pendleton, Mr. Cislo submitted two Request folhH&alé forms
("RFHC") concerning dental care. In the first RFHC, dated August 7, 2018,i$tv.stated that
he wasxperiencing tooth pain, and he asked for his cavities to be filled before higreétdas
Dkt. 1-1 at 1. He also inquired as to whethenkeded a root canddl. The response to this RFHC
was, "You are not eligible for dental treatment, releaseisiati¢hin 90 days.Td.

Mr. Cislo submitted a second RFHC on October 4, 2018. It stated, "l would like my teeth

checkal and filled if there are cavitiesalso would like my teeth cleanéddkt. 1-1 at 2. The

1 Citations to Mr. Cislo'sleposition reference the relevant page and line numbers of the deposition
transcript, not the page numbef the exhibit.

3
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response to this RFHC was similar to the first: “You are not eligibledotaditreatment as your
release date is within 30 days. Sorng'

During his incarceration at Pendletataff informed Mr. Cislo thaMichael Osbum
Executive Director of Adult Facilities at IDQ@eveloped the policies concerning dental care.
Dkt. 1 at 5 see alscCislo Dep. at 28:829:19 dkt. 662 at 1 Mr. Cislo wrote to Mr. Osburn in
2018 about the way he was being treated at Pendleton, but he did not mention his dental issues.
Cislo Dep.at 25:22-26:9. Mr. Osburn forwarded Mr. Cislo's letter to meritahlth staff at
Pendletonld.at26:1012. Mr. Cislo also wrote to the IDOC ombudsman and referenced his dental
issuesld.at26:1627:6. The IDOC ombudsman's response stated thevsssibeing investigated,
and Mr. Cislo received no further communication from the ombudsichan27:713.

Mr. Osburncontendshat he was not the final decistomaker ago Mr. Cislo's dental care.
Id. at { 8Rather, he defersto IDOC's contracted health care prowlarh is currently Wexford,
to make all decisions concerning medical and dental treatment for inidaggg] 4 Mr. Osbum
also states that he was tiog¢ final decisiormaker as to the dental care policy within IDOC and
that hewas notinvolvedvith developing the policies set forth in the Dental Services Malaual.
at 11 1011.

The Dental Services ManuglManual”) "provides general guidelines redarg the

manner in which Dental Services are delivered within" IDOC. Dki3 @6 2.1t sets forth five

2|n his response, Mr. Cislo asserts that he wrote more than onedelier ®sburn and that he
mentioned his dental issues. DKY. at 2, 5. This factual assertion directly contradicts Mr. Cislo's
deposition testimonyseeCislo Dep. 25:2226:9, 27:1425. In light of this contradiction and M.
Cislo's failure to include any details in his response as to when he wrot@®ddurn, wiat
information the letters contained, and whether Mr. Osburn responded, the Courd toassider

the factual allegations in Mr. Cislo's response concerning his comntiongwith Mr. Osbum.
SeeJamesv. Hal@59 F.3d 307, 3146 (7th Cir. 2020) ("[E]very federal court of appeals permits
a judge to disregard a 'sham' affidaviypically an affidavit that contradicts prior deposition
testimony." (collecting cases)).
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categories and prioritizes dental services consistent with those categbrég<s8. The highest
priority category includes dental emergencies which are "marked by extremevesispoeading
infection, severe bleeding, or severe traumatic disruption of tissudte Manual identifies the
following as dental emergencies: pestraction with bleeding, swelling, and/or pain; dry socket;
severe dental pain not responsive to simple oral analgesic medication; tksabith infection
or drainage; jaw fracture; traumatic facial injury involving the gumestht, and/or bones ofeth
jaw; and irreversible pulpitisld. at 8-9.

The third highest priority category is "restorative servickks.dt 8. Treatment of a cavity
is considered a restorative servithe Manual provides: "Restorative procedures should not be
provided duringhe ninety (90) days prior to release from confinement unless the delay in care
would result in significant deterioration, infection, or pald."at 9.

[I. Discussion

Mr. Cislo bringsclaims against Mr. Osburn in both his indivadand official capacities.
Dkt. 1 at 3. He allegebat Mr. Osburn implementdlepolicy contained in the Manual and that
this policy violates his rights under the Eighth Amendmbht. 1 at 5.Mr. Osburn has moved for
summary judgment, arguing that tedisputed facts establish that he did notimplementthe policy
at issue andegardlessthe policy is not unconstitutional. He also contends that he is entitled to
judgment as a matter of law under the doctrine of qualified immunity.

A. Official Capacity Claim

An official capacity suit "generally represent[s] only another way ofdatepan action
against an entity of which an officeris an ageMihellv. New York City Dep't of Social Servjces
436 U.S. 658,690 n.52978);see also Kentuckyvré&ham 473 U.S. 159, 165 (1989)herefore

a suit against an officer of a state agency in his official capacity is a suittabaistate, and the
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state is not a "person” subject to suit under 42 U.S.C. § Xa8®n v. Frerichs869 F.3d 532,
535 (7thCir. 2017) Foreman v. Wadswor{l844 F.3d 620, 624 n.1 (7th Cir. 2016) ("A state
official in his or her official capacity is not deemed a "person” under § 19&€&Hhsequently, Mr.
Cislo cannot assert a claim for monetary damages against Mr. Osbusoffidial capacity.

Any claim that Mr. Cislo may have hadgainst Mr. Osburn in his official capacity for
prospective injunctive relief undexparte Young209 U.S. 123 (1908 mootbecauddr. Cislo
was released from Pendleton in October or November 2018. Cislo Dep. &8:XMhen an
individual is released from incarceration, any claim for injunctliefrbecomes moot unless the
individual makes a "reasonable shing/that he will again be subject to the alleged illegality.”
Higgason v. Farley83 F.3d 807, 811 (7th Cir. 1996) (quoti@iy of Los Angeles v. Lyoy461
U.S. 95, 109 (1983)¥eealsoJonesv. Butler663 F. App'x468, 470 (7th Cir. 208) (noting clam
forinjunctive relief was moot because plaintiff received requesdedferand his allegations that
he might be returnederemere conjectuneThere is no evidendeeresuggeshgthat Mr. Cislo
will be subjectgainto the provisions in the Manu#iatlimit the availability of dental care to
inmates at Pendleton

Mr. Cislo cannot assert a claim for monetary damages against Murn®m his official
capacity and his claim for injunctive relief is modthereforeMr. Osburn is entitled to judgment
as a matter of lawn the claim against him in his official capacity.

B. Individual Capacity Claim

Mr. Cislo also asserts a claim against Kdsburn in his individual capacity. Dkt. 1 at 3.
For purposes ofaclaimunder 8 1983, "a public employee's liability is premised on [hidgddoeow
and actions, and therefore requires evidence that each defendant, throughvfhiagtions,

violated theConstitution."Aguilar v. GastorCamarg 861 F.3d 626, 630 (7th Cir. 2018ge also
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Wilson v. Warren Cnty830 F.3d 464, 469 (7th Cir. 2018) defendant is personally responsible
'if the conduct causing the deprivation occurs at his direction or with his knedediconsent.”
Wilson 830 F.3d at 469 (quotirgentry v. Duckworth65 F.3d 555,561 (7th Cir. 1995)).

Here, the undisputed evidence establishes that Mr. Osburn was not personally involved i
either the denial of dental services to Mr. Cigldhe development ahe policy outlined in the
Manual Mr. Osburrtestifiedthat he was notthe final decisionmaker asttoerMr. Cislo's dental
careor|IDOC dental care policy, and thathe was notinvolved in formulating the policies @ntain
in the ManualSeedkt. 662 at 1 811.

Mr. Cislo contendghat Mr. Osburnwas the final decisionmaker with respect to the
Manual,seedkt. 77 at 2buthe has presented no evidence to support this assertion. In his surreply,
he alleges that he cannot provide evidence because staff at Pendleton testroyed" his
discoveryand property. Dkt. 80 at 1. However, Mr. Cislo has not described what evidence or
discovery he had in his possession that wdwdgecreatel a genuine issue of material fact
Additionally, Mr. Osburn designated a copy of the Manual in support of his mMotieammary
judgment, and the preface of the Manual states that any concerns about it shoulchbeicated
to the Chief Medical OfficeiSeedkt. 66-3 at 2. The ManuadlentifiesDr. William Van Nessas
the Chief Medical Officer for IDOAd. Nowhere des the Manual reference Mr. Osburn or the
Executive Director for Adult FacilitiedMr. Cislo has failed to create a genuine issue of material
factasto Mr. Osburn'sinvolvementin developing or adopting the Manual. Accordutgiynént

as a matter of lawg warranted on Mr. Cislo's claims against Mr. Osburn in his individ ypalaity.
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IV.  Conclusion

For the foregoing reasons, Mr. Osburn's motion for summary judgment, dkt. $66], i
granted. All claims against Mr. Osburn adismissed with prejudice

Mr. Cislo's motion to dismiss all claims against defendant Wexford 8dktisgranted
All claims against Wexford amismissed with prejudice

All of Mr. Cislo's claims against all defendants have been resolved. Final judgment
consistent with this Order and the screening entry, dkt.[6], shall now enter.
SO ORDERED.

Date: 11/2/2020

Narws  Patrachk Handove
James Patrick Hanlon

United States District Judge
Southern District of Indiana
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Distribution:

RONNIE BEE CISLO
Laporte County Jail
809 State St, Ste 201A
Laporte, IN 46350

All Electronically Registered Counsel
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