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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
KEVIN JACKSON,
Plaintiff,
No. 1:18¢ev-03611JPHMPB

BUTTS, et al.

N N N N N N N N N

Defendants.
ORDER GRANTING DEFENDANT HARMON -NARY’'S MOTION FOR SUMMARY

JUDGMENT AND DENYING PLAINTIFF'S MOTIONS FOR SUMMARY JUDGMENT

Plaintiff Kevin Jackson, an inmate at the New Castle Correctional FacilitgGm),
brings this lawsuit pursuant to 42 U.S.C. § 1983 alleging that the defendants denied his due process
rights byfailing to provide meaningful review of his placement in indefinite segregatieralso
alleges that defendants Williams, Joseph, and Bultts retaliated against hiefse of the prison
grievance system by having hitransferred to segregation. He contends that he has suffered
physical pain and mental health issues while in segregdiodackson seeks summary judgment
on his claimsDefendantHarmonrNary has responded to Mr. Jackson’s motion for summary
judgment and has moved for summary judgnmidfar the following reasons, Dr. Harmdtary's
motion for summary judgment granted and Mr. Jackson’s motions for summary judgment on
his claims against her adenied

|. Standard of Review
A motion for summary judgment asks the Court to find that a trial is unnecessary because

there is no genuine dispute as to any material fact and, instead, the movant is entitlgohémj

! The claims againghe remaininglefendantsvill be consideredeparately
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as a matter of lansee Fed. R. Civ. P. 56(aWhether a party asserts that a fact is undispoted
genuinely disputed, the party must support the asserted fact by citing to particular plaets of
record, including depositions, documents, or affidavits. Fed. R. Civ. P. 56(c)(1)(A). Affidavits
declarations must be made on personal knowledgegusefiacts that would be admissible in
evidence, and show that the affiant is competent to testify on matters statkdR. K&v. P.
56(c)(4). Failure to properly support a fact in opposition to a movant’s factealiassan result
in the movant’s fact being considered undisputed, and potentially in the grant of summary
judgment. Fed. R. Civ. P. 56(e).

In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decision. A disputed fact is material if it might affect the outédhee o
suit under the governing laW/illiamsv. Brooks, 809 F.3d 936, 9442 (7th Cir. 2016). “A genuine
dispute as to any material fact exists ‘if the evidence is such that a reasomalsould return a
verdict for thenonmoving party.”” Daugherty v. Page, 906 F.3d 606, 6620 (7th Cir. 2018)
(quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eve@tkas v. Vasilades, 814 F.3d 890, 896
(7th Cir. 2016). The moving party is entitled to summary judgment if asoreable faetinder
could return a verdict for the nanoving party.Nelson v. Miller, 570 F.3d 868, 875 (7th Cir.
2009). The Court views the record in the light most favorable to thenoeing party and draws
all reasonable inferences in that party\soia Sibav. Ill. Cent. RR. Co., 884 F.3d 708, 717 (7th
Cir. 2018). It cannot weigh evidence or make credibility determinations on summary judgment
because those tasks are left to the-fimcter. Miller v. Gonzalez, 761 F.3d 822, 827 (7th Cir.

2014).The Court need only consider the cited materials, Fed. R. Civ. P. 56(c)(3), and is not



required to “scour every inch of the record” for evidence that is potentially relevilaigtsummary
judgment motion before ther@rant v. Trs. of Ind. Univ., 870 F.3d 562, 5734 (7th Cir. 2017).
Any doubt as to the existence of a genuine issue for trial is resolved against the moving party.
Anderson, 477 U.S. at 255. When reviewing cross-motions for summary judgaiergasonable
inferences are drawn in favor oktparty against whom the motion at issue was mgdkenti v.
Lawson, 889 F.3d 427, 429 (7th Cir. 201@)jting Tripp v. Scholz, 872 F.3d 857, 862 (7th Cir.
2017)).
Il. Facts?

At all times relevant to his claims in this case, Mr. Jackson was an inmate ataMdCF
Dr. HarmonNary was employed by Wexford of Indiana, LLC as a psychologisC&iF. Dkt.
104-1,1 2.Dr. HarmonNary treatedVir. JacksorandMr. Jackson’s medical records reflect that
he was put in restrictive housingM€CFon January 4, 2017d., 1 3-4. Dr. HarmonNary was
not responsible for placingm in restrictive housing nor was she a member of the Classification
Committee.ld. at §4; dkt. 952, p. 22 (Mr. Jacksoris testmonythat Dr. HarmorNary did not
put him in restrictive housing).

Any decision to place an offender in restrictive housing would be done in compliance with
IDOC Policy 0201-111.Dkt. 1041, 1 13; dkt. 78. As a psychologist on the treatment te&m
HarmonNary did not have the authority to matkee decisiorto place an offender in restrictive
housing. Dkt. 104-1, { 13. Her sole involvement was to determine whether there were any mental
health conditions that may be negatively impacte®lbyJackson’sassignment to administrative

restrictive status housing and provide treatment for any concerns of a mental headthdatur

2 Dr. HarmonNary initially submitted an incomplete affidavit support of her motion for summary judgmerg s

dkt. 951, but has since filed a complete affidavibkt. 1041.

3 References to Mr. Jackson’s depositiwa to the page number of the deposition transcript, not to the CM/ECF page
number of the filing



OnceMr. Jackson was placed in restrictive housing, Dr. Harmon-Nary would visit him on
a regular basis for mental héaNisits. Id. at 6. Dr. HarmonNary first sawMr. Jacksonon
January 6, 2017 for his initial restrictive housing visit where she conducted a mentkstan.

Id., T 5.At that visit,Mr. Jacksorpresented no mental health concerns, denied any mesaiéh h
needs, and denied concerns about his restrictive housing placédiebikt. 1041, p. 6.He
thereforedid not have any active mental health diagnosis and his mental health code was an A,
indicating he was free of mental illne§xkt. 104-1, § 5.

Dr. HarmonNary next saw Mr. Jacksam February 7, 2017d., T 7.At this visit, Mr.
Jacksorstated he was struggling with “stress, hearing voices of [his] past violence, natgleepi
well.” 1d., dkt. 1041, p. 9.They discussed hisistory and he was insightful and interested in
interventions to help him work through his stresskdsin her medical judgment, Dr. Harmon
Nary determined tha¥ir. Jacksondid not present with symptoms consistent with depression,
anxiety or formal thought disorddd. Dr. HarmonNary provided him with an Acceptance and
CommitmentTherapy(*ACT”) program and noted that she would continue to monitor him while
he was placed in restrictive housing. His mental health code remaineddn A.

On May 18, 2017, Dr. HarmeNary sawMr. Jacksonn a confidential medical exam room
for a follow-up appointment. Dkt. 104-1, 1 8; dkt. 104-1, p. 11. He had been working A€ The
workbooks and stated that he felt relieved and realized that he was fighting what hspast
bringing up instead of accepting and moving forwadd.Dr. HarmonNary noted that h&vas
using positive coping skills and his mood was improvedsaaoleld. Dr. HarmonNary provided
him with the next two chapters of the ACT progrdch.His mental health code remained an A.

Id.



Dr. HarmonNary next savwr. Jackson on June 1, 2017 for a monthly restrictive housing
round. Dkt. 104, § 9; dkt.104-1, p. 12 His cell appeared neat and cleath. He had been
accepting mealdd. He did rot have an active mental health diagnosis and remained an A mental
health codeld. He did not present with or report symptoms consistent with depression, anxiety or
formal thought disorderld. He denied any suicidal/homicidal ideatiorid. Based on this
encounter, and her prior encounters, Dr. HarNany determined thad#r. Jacksordid not meet
seriously mentally ill (“SMI”) criteria.ld. His mental health plan was to continue monitoring
services as indicatett.

Dr. HarmonNary sawMr. Jacksoron June 29, 2017, July 6, 2017, August 11, 2017, and
September 8, 2017, and no changes were noted. Dki, §D40dkt. 1041, pp. 1319.His mental
health code remained an A as he was not classified as SMI, there were no digriafal
impairment, and trefore, there was no need for treatmkht.

On September 15, 2017, Dr. HarmNary met withMr. Jacksonn a confidential medical
exam roomat his request. Dkt. 104, { 11; dkt. 104, p. 21. He explained his frustration that he
was still in restrictive housindd. She encouraged him to follow up with custody through the
appropriate channels to try to resolve his questions related to his housing platénktantvas
frustrated at this visityut presented no signs of depression, anxiety or formal thought diddrder.

Mr. Jacksorwas transferred to the Pendleton Correctional Facility on September 29, 2017,
at which time he would have begun seeing different mental health providers. D&t. .02 His
mental health code remained an A until May or June 2018 when it was changed to a C by the
mental health staff at Pendleton Correctional Facibigt. 95-2, p. 40.

Mr. Jacksorhad consistent access to medical and mental health staff withD@ kand

specifically when he was on administrative segregation. Dktz110§ 17.1f at any time his



condition changes, improves, or gets worse;dresubmit a sickcall request slip and be seen by
a member of medical staffd. Dr. HarmonNary did not have the authority to unilaterally remove
him from administrative segregatiorid., § 18. She does not believe his placement in
administrative segregaticaxacerbatedhis mental health needs, as he remained a mental health
code A.ld.

When asked why he wasiing Dr. HarmofNary, Mr. Jacksortestified that she violated
his due process rightkd. Dkt. 952, p. 1314. More specifically, Mr. Jacksotestified that Dr.
HarmonNary was assigned to a classification committee and her job was to uphold gnigyinte
of the investigation and the actions being taken for offenders in segregdtianl4. He stated
that reviews are supposed to be held weekly and those reviews were not takingl ptéedater
testified that his claim against Dr. Harmblary is speific to when he was sent to lofigrm
segregationld. at 24.Mr. Jacksoralso testified that Dr. HarmeNary “...did not make sure that
the IA* department followed their policy and administrative procedures during the
investigation...” whilehe was in segreden. Id. at 19. When asked if he knew whether Dr.
HarmonNary had the authority to oversee the IA department, Mr. Jatg&stiied that he did not.
Id. He testified that he did not know what Dr. Harmary’s role was on the classification
committeeld. at 21.

[1l. Discussion
Mr. Jackson and Dr. HarmeNary bothseek summary judgment on hise process and

deliberate indifferencelaims against her.

4 1A refers to the Internal Affairs department.



A. Due Process Claims

Mr. Jacksonarguesthat the defendants, includin@r. HarmonNary, violated his due
process rights by denying him meaningful weekly Classification Administrative Sé&grega
Reviews.In support of his claims against Dr. Harmdary, Mr. Jackson asserts thstiewas a
member of the Classification Committeed“rubber stanped” his weekly reviews. Dr. Harmon
Nary argueghat she was not a member of the Classification Commitbealid she have the
authority to remove him from administrative segregation.

“Individual liability under § 1983... requires personal involvement in the alleged
constitutional deprivation.Colbert v. City of Chicago, 851 F.3d 649, 657 (7th Cir. 2017) (internal
guotation omitted) (citingVolf-Lillie v. Sonquist, 699 F.2d 864, 869 (7th Cir. 1983) (“Section
1983 creates a cause of action based on personal liability and predicated upon fault. An individual
cannot be held liable in a § 1983 action unless he caused or participated in an alleged@uastituti
deprivation.... A causal connection, or an affirmative link, between the misconduct cochplaine
and the official sued is necessary.”)).

Here it is undisputedhat Dr. HarmorNary did not participate in Mr. Jackson’s placement
in segregation and was not a member of the Classific@ommittee. Mr. Jackson admitted at his
deposition that she did not have him placed in segregation. Di&, p522.And, while Mr.
Jackson argues th&ir. HarmonNary was part of the Classification Committee, he has not
designated evidence to support this asserihirile he refers to Reports of Classification Hearing
that hecontends were signed 3r. HarmonNary, see dkt. 21, pp. 215, he does notlaim to
havepersonal knowledgas to whethebr. HarmonNary signed those documen&imilarly, Mr.
Jackson does not designaedence in the recorshowingthat Dr. HarmorNary was on the

Classification Committee. Because it is undisputed that Dr. Hafaon played no role in Mr.



Jackson’s placement in segregatpr in keeping him there during the time at isfure Harmon
Naryis entitled to summary judgment on Mr. Jacksatis process clairind his motiosummary
judgment on tht claimmust be denied.

B. Deliberate Indifference

Mr. Jackson and Dr. HarmeMary also eachseek summary judgment on his Eighth
Amendment claim against heBecause Mr. Jackson was a convicted offentialt imes relevant
to hisclaims, his treatment and the conditions of his confinement are evaluated under standards
established by the Eighth Amendment’s proscription against the imposition of cruel and unusual
punishmentSee Helling v. McKinney, 509 U.S. 25, 31 (1993) (“It is undisputed that the treatment
a prisoner receives in prison and the conditions under which he is confined are subjetingo sc
under the Eighth Amendment.”).

Underthe Eighth Amendment, prison officials have a duty to provide humane conditions
of confinement, meaning, they must take reasonable measures to guarantee the safety of
inmates and ensure thakel receive adequate food, clothing, shelter, and medicalFeareer v.
Brennan, 511 U.S. 825, 834 (1994). To prevail on an Eighth Amendment deliberate indifference
medical claim, a plaintiff must demonstrate two elements: (1) he suffered fronjeamtivetby
serious medical condition; and (2) the defendant knew about the plaintiff's condition and the
substantial risk of harm it posed, but disregarded that Fieskmer, 511 U.S.at 837;Pittman v.

Cty. of Madison, Ill., 746 F.3d 766, 775 (7th Cir. 2014).

“To determine if the Eighth Amendment has been violated in the prison medicattconte
[courts] perform a twestep analysis, first examining whether a plaintiff suffered from an
objectively serious medical condition, and then determining whetherdivedual defendant was

deliberately indifferent to that conditionPetties v. Carter, 836 F.3d 722, 7228 (7th Cir. 2016)



(en banc). “[Clonduct is deliberately indifferent when the official has acteuoh iintentional or
criminally reckless manner.e., the defendant must have known that the plaintiff was at serious
risk of being harmed [and] decided not to do anything to prevent that harm from occurring even
though he could have easily done sBdard v. Farnham, 394 F.3d 469, 478 (7th Cir. 2005)
(quoting Armstrong v. Squadrito, 152 F.3d 564, 577 (7th Cir. 1998)). “To infer deliberate
indifference on the basis of a physician’s treatment decision, the decisgirbenso far afield of
accepted professional standards as to raise the inference that it was not aadedllyrba medical
judgment.”Norfleet v. Webster, 439 F.3d 392, 396 (7th Cir. 2006¢e Plummer v. Wexford Health
Sources, Inc., 609 Fed. Apjx 861, 2015 WL 4461297, *2 (7th Cir. 2015) (holding that defendant
doctors were not deliberately indifferent because there was “no evidence sugdgestithe
defendants failed to exercise medical judgment or responded inappropriately to ifihie gla
ailments”). In addition, the Seventh Circuit has explained that “[a] meglicBdssional is entitled
to deference in treatment decisions unless no minimally competent professmridl have
[recommended the same] under those circumstaneégesv. Fahim, 771 F.3d 403, 409 (7th Cir.
2014). "Disagreement between a prisoner and his doctor, or even between twxal medi
professionals, about the proper course of treatment generally is insufficient|fpyoitsstablish
an Eighth Amendment violationldl.

Dr. HarmonNary argues that Mr. Jackson did not suffer from a senwedical need:A
medical condition is objectively serious if a physician has diagnosed it as requiaitmyeing, or
the need for treatment would be obvious to a layperddyhes, 771 F.8 at 409(citing Knight v.
Wiseman, 590 F.3d 458, 463 (7th Cir. 2009Dr. HarmonNary argues that Mr. Jackson did not

have a serious medical neleelcause she did not diagnose him with a mental health disbhder



Jackson argues that he is suffering fiomver back pains, migraine headaches, and is currently
taking medications for his mental health problems.

For the purpose of adjudicating Mr. Jackson’s and Dr. HasNemy's cross motions for
summary judgmenn his Eighth Amendment claim against,hers not necessary tetermine
whether Mr. Jackson had a serious medical need. That's benars& he did, no reasonable
jury could conclude that Dr. Harmawary was deliberately indifferent to Mr. Jackson’s mental
health.

Dr. HarmonNary evaluated ¥ Jackson several times while he was in segregddanng
the first visit, ondJanuary 6, 2017, he denied any mental health need3uring the next visit, on
February 7, 204, Mr. Jacksorstated he was struggling with “stress, hearing voices of flais{
violence, not sleeping wellld., dkt. 1041, p. 9.They discussed his history and his condition and
Dr. HarmonNary determined that Mr. Jacksadiid not present with symptoms consistent with
depression, anxiety or formal thought disorddr.Sheprovided him with anACT. Id. She saw
him again onMay 18, 20171d., 1 8. He had been working on tA&€T workbooks andDr.
HarmonNary noted that heas using positive coping skills and his mood was improvediafde
Id. On June 1, 2017, when she saw hitrhi cell, le did not present with or report symptoms
consistent with depression, anxiety or formal thought disotdeDr. HarmonNary sawMr.
Jacksoron June 29, 2017, July 6, 2017, August 11, 2017, and September 8, 2017, and did not note
any change<kt. 1041, T 10.0n September 15, 2017, Dr. Harmdary met withMr. Jackson
in a confidential medical exam roambhis request. Dkt. 104, T 11 He was frustrated at this visit,
but presented no signs of depression, anxiety or formal thought didokder.

Based on these facts, no reasonable jury could conclude that Dr. Hseanomwas

deliberately indifferent to Mr. Jackson’s mental health. She saw him regularly wheashi&
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segregation and discussed his mental health concerns with him. Based on tiesshes
concludedn her medical judgmenhat he was not suffering from a mental health condition at that
time. After Mr. Jackson was transferred to PendletanSeptember 29, 2017, and Dr. Harmon
Nary was no longer responsible for his mental health bésenental health status remained an A
until May or June of 2018. Dkt. 95-2, p. 40. There is no evidence that would support a conclusion
that she consciously disregarded any of his complairfigiled to exercise her medical judgment
when treating himAccordingly, Dr. HarmofNary is entitled to summary judgment on Mr.
Jackson’'sleliberate indifferencelaims.
IV. Conclusion

The designated evidence shows that Dr. HarfiNany had no responsibility for Mr.
Jackson’s placement in segregation and that she did not display deliberate indifferaisce t
mental health while he was in segregation. According, Mr. Jackson’s motions for summa
judgment, dkt. [42], and dkt. [43], al2ENIED and Dr. HarmofNary’s motion for summary
judgment, dkt. [93], iISGRANTED. The claims against Dr. Harmédwary aredismissed The
clerk shall terminate Dr. HarmonNary as a defendant. No patrtial final judgment shall issue.
SO ORDERED.
Date: 3/9/2020

Namws Patnick Hawlove

James Patrick Hanlon
Distribution: United States District Judge
Southern District of Indiana

KEVIN JACKSON
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