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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

VICTOR KEEYLEN, )
)

Plaintiff, )

)

V. ) No. 1:19¢v-00800IMS-MPB

)

ARAMARK CORPORATION, )
DAVID MASON, )
DUSHAN ZATECKY, )
DUANE ALSIP, )
MICHAEL CONYERS, )
)

Defendants. )

Entry Granting Aramark Corporation' s Affirmative Defense of
Failure to Exhaust Administrative Remedies

Plaintiff Victor Keeylenis currently incarcerated at Pendleton Correctional Fachity.
filed this civil action pursuant to 42 U.S.C. 8 1983. He has raised multiple claims, but only the
claim againstefendanframark Corporation is relevant tive affirmative defenseow before the
Court. Mr. Keeylen alleges that Aramark has a policy actice ofproviding deficient food to
inmates in the H Unit during lockdowns. DKt. 16. Aramark has moved for summary judgment
arguing that Mr. Keeylen failed to exhaust aisilable administrative remedies before he filed
this lawsuit as required by the Prison Litigation Reform ABLRA"). 42 U.S.C. 81997e(a)Ross

v. Blake, 136 S. Ct. 1850, 1856 (2016). Mr. Keeylen responded, and Aramark filed & Faply.

1 Mr. Keeylen submitted a surreply, dkt 51, but that surrepbll not be considered. The reason
for this ruling is that'[a] party opposing a summary judgment motion may file a surreply brief
only if the movant cites new evidence in the reply or objects to the admissibility e¥ittence
cited in the response. The surreply must be filed within 7 days after the movant seregdythe
and must be limited to the new evidence and objections.” LR(dB6Aramark's reply did not
raise admissibility objections, nor did it cite to new evidence. Accordingly, no Bursep
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the reasons explained below, Aramarkotion for summary judgment, dk87], is granted
because thevidencereflects that Mr. Keeylefailed to submit a grievance that complied with
IDOC policy prior to filing his amended complaint.
|. Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant is entitlgohémj
as a matter of lanwsee Fed. R. Civ. P. 56(a). On summary judgment, a party must show the Court
what evidence it has that would convince a trier of fact to accept its version of the Gekas
v. Vasilades, 814 F.3d 890, 896 (7th Cir. 2016). Whether a party asserts that a fact is undisputed
or genuinely disputed, the party must support the asserted fact by citing to papéctdasf the
record, including depositions, documents, or affidavits. Fed. R. Civ. P. 56(c)(1)(A). A party c
also support a fact by showing that the materials cited do not establish the abseesermepof
a genuine dispute or that the adverse party cannot produce adnasi&lblece to support the fact.
Fed. R. Civ. P. 56(c)(1)(B). Affidavits or declarations must be made on personal knowle¢dge, se
out facts that would be admissible in evidence, and show that the affiant is compestiftor
matters stated. Fed. R. Cik. 56(c)(4). Failure to properly support a fact in opposition to a
movants factual assertion can result in the mosaffact being considered undisputed, and
potentially in the grant of summary judgment. Fed. R. Civ. P. 56(e).

The Court need only consider the cited materials, Fed. R. Civ. P. 56(c)(3), and the Seventh

Circuit Court of Appeals has repeatedly assured the district courts that thegt aegjuired to

permitted. The Court notes that no evidence or citations to admissible evidencémvdted with
the surreply.
2
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"scour every inch of the recdrtbr evidence that is potentially relevant to the summary judgment
motion before thenGrant v. Trustees of Indiana University, 870 F.3d 562, 5734 (7th Cir. 2017).

In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decisioh.disputed fact is material if it might affect the outcome of the
suit under the governing laWvlliamsv. Brooks, 809 F.3d 936, 9442 (7th Cir. 2016)'A genuine
dispute as to any material fact exigtshe evidence is such that a reasonable juryccoeturn a
verdict for the nonmoving party.Daugherty v. Page, 906 F.3d 606, 6090 (7th Cir. 2018)
(quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).

The Court views the record in the light most favorable to the non-moving partyaamsl d
all reasonable inferences in that partiavor.Skiba v. Illinois Cent. RR. Co., 884 F.3d 708, 717
(7th Cir. 2018)It cannot weigh evidence or make credibility determinations on summary judgment
because those tasks are left to thet-finder. Miller v. Gonzalez, 761 F.3d 822, 827 (7th Cir.
2014).

lI. Undisputed Facts

The following facts, supported by admissible evidence, are accepted fas thespurpose
of resolving this motion.

Mr. Keeylenfiled his original complaint in this matter on February 22, 2019. DkME.
Keeylenamended his Complaint and filed it with the Court on May 15, 2019. Dkt. 14. In the
amended complaint, Mr. Keeylen alleged Aramark had demonstrated a policy ocepoicti
providing deficient food to inmates in the H Unit of Pendleton Correctional Facilitygluri

lockdowns.
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The Indiana Department of CorrectionDOC) has an Offender Grievance Process,
identified as policy number 00-02-301 (effective October 1, Z0DKt. 38-2.

The statedntent of the Offender Grievance Process is to provide a mechanism fgr eve
offender to express complaints and topics of concern, for the efficient and fairticesalf
legitimate offender concerns, and for facility and IDOC management to be bettenedfand
better able to carry out the IDOC's mission and goals. Dkt. 38-2 at p. 1. Accordingly, irdarmat
on the Offender Grievance Process is included with the Admission & Orient#&0) (
Paperwork for offenders entering Pendletdncopy of the policy for the Offender Grievance
Process is also available to offenders through the Law Lildpat.38-1 at § 8.

TheOctober 1, 2017, Offender Grievance Process consists of four stages. First, an offender
must attempt to resolve the grievance informally through officials at the fabDikity38-2 at p. 8
9.

Second, if the offender is unable to obtain a resolution informally, the effemaly submit
a formal grievance to the Offender Grievance Specialitsin 10 business days from the date of
the incident giving rise to the complaint or concédnat 9. The appropriate form for submitting
grievances (State Form 45471, OFFENDER GRIEVANCE) is available upon requestitesnm
through any staff member at the facility. Dkt-B&t § 12.The Offender Grievance must meet
certain standards including: the form must be completed and shall relate to oelseanher issue.
The Offender Grievace Processpecifically provides that the Grievance Specialist shall review

the grievance form and either accept and log it, or reject it. Di&.&8% 10. If the grievance form

2Mr. Keeylen notes that the policy was updated on April 1, 202008e=//www.in.gov/idoc/files/00-02-
301%20Grievances%204-1-2020.pBit the new grievance policy was enacted after Mr. Keeylen filed
his original and amended complaints sticht the October 1, 2017, Offender Grievance Process is the
applicable policy for the purposes of this ruling.

4
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is rejected, the Grievance Specialist shall return the grievance formawigxplanationThe
prisoner then has the opportunityni@kenecessary revisions the grievance form and to return
the revised form to the Grievance Specialist within five business days fratatthé is returned
to the offenderld. at p. 10.

Third, if the formal grievance is not resolved in a manner that satisfies the offerdeay
submit an appeal (Level 1) within five (5) business days from the date of recdiptgifdvance
responseld. at p. 12.

Fourth, if the offender is not satisfied with the Level 1 appeal response, he may theh reque
that the appeal be sent to Central Office, Department Offender Grievanegdéiaior a Level
appeal, which is the final appeal leviel.

The Offender Griewace Process is not complete until the inmate completes the appeal
process. Dkt. 38-2 at § 15.

Mr. Keeylen was incarcerated at Pendleton Correctional Facility at the time ofietipedal
incident. Mr. Keeylels recorded grievance history reflects that hediltwo food related
grievances.

On February 21, 2019, Mr. Keeylen filed a grievance on Form 45471 complaining that
Aramark had'conspired with IDOC/ISR to endangéil. Keeylen] as well as other inmates at
[the prison] by feeding the prisoner population soy in unconstitutional/life threatening arhounts.
Dkt. 384 at p. 2. The grievance further complained that during lock down periods food safety
requirements were disregarded and cold food was served. In terms of relieedyleiK sought

"No Soy return to real beef' and "No Cold meals even during lockdowahs."
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This grievance was rejectedld. at 1. The Grievance Specialist rejected the grievance
noting four deficiencies: 1) the grievance was not filed within 10 business days fralat¢hef
the incident giving rise to the complaif) the grievance was submitted on behalViof Keeylen
and other prisoners, 3) the grievance form is not completely filled out, atite 4rievance
contained multiple issues or evenihe Return of Grievance Form stated "[i]f you choose to
correct the problem(s) listed above, you must do so asdlmait this form witin five (5) business
days."ld. Mr. Keeylen failed to do so. Dkt. 3Bat] 17(9.

On February 25, 201%he Grievancépecialist received a grievanbl. Keeylen dated
January 14, 2019making similar complaintsThe gievance complained that Mr. Keeylen
received cold foodf poor quality that there was bodily waste in his toilet, and the lights and water
were being turned off for long periods. Dkt-3&t p. 2.This grievance was also rejectedthg
Grievance Speciat becauseat was not submitted within 10 business days from the date of the
date of the incident giving rise to the complaint, and the grievance contained muttige &
events.Dkt. 385 at p 1 Mr. Keeylenwas again instructed that he could cortibet problems
identified and resubmit the form within five daydd. The grievance was not resubmitt@&kt.

38-1 at 1 17(c).
Following the two grievances identified above, Mr. Keeylen did not file any additional

grievances against Aramark related todies. Dkt. 38-1 at] 17(c).
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[ll. Discussion

"[T]he PLRASs exhaustion requirement applies to all inmate suits about prison life, whether
they involve general circumstances or particular episodes, and whether they alésgéve force
or some other wrong See Porter v. Nussle, 534 U.S. 516, 532 (2002) (citation omitted).

"Proper exhaustion demands compliance with an a@eneadlines and other critical
procedural rules because no adjudicative system can function effectively withouinigngose
orderly structure on the course of its proceedingéodford v. Ngo, 548 U.S. 81, 9®1 (2006)
(footnote omitted);see also Dale v. Lappin, 376 F.3d 652, 655 (7th Cir. 2004)ir{ order to
properly exhaust, a prisoner must submit inmate complaints and ajppeaésplace, and at the
time, the prisols administrative rules requitg. (quotingPozo v. McCaughtry, 286 F.3d 1022,
1025 (7th Cir. 2002)):In order to exhaust admitiative remedies, a prisoner must take all steps
prescribed by the pristangrievance systeinkord v. Johnson, 362 F.3d 395, 397 (7th Cir. 2004).

Because exhaustion of administrative remedies is an affirmative defenseydea bf
proof is on the defendants to demonstrate that Héreylen failed to exhaust all available
administrative remedies before he filed this d€itha v. Sepp, 458 F.3d 678, 681 (7th Cir. 2006).
Aramark argues that MKeeylen failed to exhaust his administrative remedies poiéling this
action and that the claims alleged against them should be dismissed. Dkt. 38.

In response, Mr. Keeylen makes arguments in support of his claim that he did ethaust
available remedies but offers no additional evidence beyond what Aramark provid&gdaylen
argues that the grievance specialist works to find error with the grievancepadtkeom being
filed. Mr. Keeylenfurther explains thabhe complied with all grievance procedures and that the

rejection of his two grievancesipports his arguments. Dkt. 48 at p. 2.
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Unfortunately for Mr. Keeylen, however, his grievances were rejected consistént wit
IDOC's Offender Grievance Policy because they included more than one issue. He wiaskypecif
given the opportunity to correct this problem but failed to do so. This is not a situation where
"(despite what regulations or guidance materials may profttigegrievance processperates as
a simple dead end- with officers unable or consistently unwilling to provide any relief to
aggrieved inmateS.Ross v. Blake, 136 S. Ct. 1850, 1859 (2016)here was no error in the
Grievance Specialist requiring Mr. Keeylen to submit a grievance thatimiésd to a single
complaint as required by IDOC policy. The "applicable procedural rules" that a privoisée
properly exhaust are defined not by the PLRA, but by the prison grievance procesiiegif.

Bock, 549 U.S. 199, 218007). The Seventh Circuit has taken a "strict compliance approach to
exhaustion."Dole v. Chandler, 438 F.3d 804, 808 (7th Cir. 2006). Thus, "[a] prisoner must
properly use the pris@grievance process. If he . . . fails to do so, the prison administrative
authority can refuse to hear the case, and the prisat&im can be indefinitely unexhausteldL."

Mr. Keeylen has not directed the court to any additional evidence that supports his theory
that he submitted othgrievances that address the claims raised agaiastarkin this caseThe
designated evidence shows ttiere was an available admin&tve remedy process and tit.
Keeylendid not exhaughoseadministrative remedieblr. Keeylenfiled two grievances that were
returned to him with a description of what was wrong with the grieva®pecifically, the
grievances included unrelated iola. He failed to correcthis errorand resubmit his grievance
prior to filing this civil action Summary judgment is therefore appropriate as to Aramark

Correctional Services, LLC.
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IV. Conclusion

Here, defendamramarkhasshown that Mr. Keeylen failed to complete the steps of the
administrative processs to the claim alleged against Aramarke consequence of Mfeeyleris
failure toexhaushis administrative remedies, in light of 42S.C. § 1997e(a), is thétese clans
must be dismissed without prejudiGee Ford, 362 F.3d at 401 (holding thatll dismissals under
8 1997e(a) should be without prejudige”

This Entry does not resolve all claims against all partiesvever, there is no just reason
to delay final julgment in favor of Aramark. Fed. R. Civ. P. 54(Byamark's defensés
independent from the merits of Mr. Keeylen's claims, so any appeal will not duplidatal or
the parties' effortdoev. Vigo Cnty. Ind., 905 F.3d 1038, 1042 (7th C2018).Accordingly, final
judgment shall issue as to the claims resolved in this Entry.

IT 1S SO ORDERED.

Date: 6/5/2020 QWMMW /%‘IZQW

/Hon Jane Mag§m>s Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution:

VICTOR KEEYLEN

950970
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