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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
ANTWANN GARRETTT, et al.
Plaintiffs,

V. No. 1:19¢cv-01509SEB-TAB

)
)
)
)
|
AQUATIC RENOVATION SYSTEMS, )
INC.
d/b/aRENOSYS )
d/b/aRENOSYSCORP. )
d/b/a SAUNA SOURCE, )
)
Defendant. )
ORDER DENYING DEFENDANT 'S MOTION FOR SUMMARY
JUDGMENT
Before the Court is Defendant AquaRenovation Systems, Inc.’s d/b/a/
RenoSysd/b/aRenoSy<LCorp., and d/b/a Sauna SourceRénoSy% Motion for
Partial Summaryudgmen{Dkt. 41], filed onJuly 19, 2019pursuant to Federal
Rule of Civil Procedure 56. Plaintiffs Antwa@arrettand Lawrence Maxey, on

behalf of themselves and others similartyated, initiatedhis employment

litigation againstRenoSysspecifically alleghg thatRenoSysviolated provisions

of the Indiana Wage Payment Stajute. CODE § 22-2-5-2,(“Payment Statute

by failing totimely pay Plaintiffs for all hoursvorked,making improper
deductiondrom Plaintiffs paychecksand failing to payPlaintiffs for prevailing
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wage jobsn a timely mannet [Dkt 1 at 1 4). Defendant contendbat because
bothMr. GarrettandMr. Maxey were involuntarily terminated, they do not have
standing to bring a claim under tRayment StatutdDkt 41 at 3].
Because we find the recofdeplete with credibility questions and
competing versions of the facts, demonstrat[ing] that this case should be sorted out
by the trier of fact,Paz v. Wauconda Healthcare & Rehab. (tt.C, 464 F.3d
659, 665 (7th Cir. 2006pefendant’s Motion for PartidummaryJudgments
DENIED

Factual Background

As discussed herein, many of the material facts are disputed by the parties.
A. Plaintiffs’ Alleged Lost Income and RenoSys’'sCompensation Policies
RenoSyss an Indiana corporation that sells and installs swimming pools
and swimming poetelated productskt. 42at?2]. Leading up tdViay 2018, Mr.
Garrettand Mr. Maxey were employed RenoSysas a installer/weldeicrew
leaderand installation crew memheespectively. Dkt. 43-2 Sate Aff. 112-3].
They were paid on an hourly basis amerenot exempt from overtimeDkt. 20at

11].

1 Count One of thémended ©@mplaint involves Plaintiffsindividual Payment Statutelaims,
while Count Two involves Plaintiffsollective actionPayment Statutelaims. Because

Plaintiffs putativecollectiveactionPayment Statutelaims are contingent on Plaintiffs
individuals claims, Count Two rises or falls on the survival of Count SeeNeely v. Facility
Concept, InG.274 F. Supp 3d 851, 856 (S.D. IndApr. 4, 2017). Although not disputed at this
juncture, Plaintiffs also assert claims under the Federal Fair Labor StaAdards
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Startingsometime ir2018, RenoSysmployees began using a wehsed
application to record their hours electronicalk{. 20at 14]. The webbased
application enableBenoSydo adjust the hours entered by employees either by
decreasing or increasing the hours recordekt 20 at 19].Plaintiffs allege that
RenoSyautilized this capability to reduce the hours entered by employees, thereby
paying them for fewer hours than thagtually worked. Dkt. 20at 20]. According
to Plaintiffs, theyconsistently complained f®®enoSysabout tlkeseadjustmerg and
the subsequent decreased paychédataused. Dkt. 20at 21]. In response,
Plaintiffs contendhatRenoSysvould occasionally correct the adjusted hours,
though other times they left the inaccuracies in pldakt. [20at 21].

In addition to these hourly wage adjustmeRigjntiffs claim thaRenoSys
would maintain a similar practice of underpaying employees for prevailing wage
jobs by manipulating the hours reported by its employeesnakihg deductions
“without a valid wage assignment or other authorizatioDKt] 20at 27].

Finally, Plaintiffsarguethat in early 2018RenoSyffered Mr. Garreta
bonus payment plan, including a $5000 bonus and gmioéiting privileges.Dkt.

20 at 34]. They further allege thayen thoughGarrettperformed all the necessary
preconditionsentitling him to receivéheseincentives RenoSydailed to payMr.

Garretteitheramountunder the payment plarDkt. 20at 37].



B. The CircumstancesL eading to theConclusion of Plaintiffs
Employment at RenoSys

On May 9, 208, RenoSy<laims that Mr. Garretbecamesngaged in dispute
with thecompanys CEO, JasoMart, involving Mr. Garrett’'s demand for
additional pay[Dkt. 54-1at 3]. WhenMr. Garret telephoned RenoSygs
presidentSteve ComstockRenoSysassers thatMr. Garrett was extremely
hostile exclaimng at one pointhathe was‘going to fuck that motherfuckep,”
referring to Mr. Martld.

Mr. Garrettallegedlyrepeated that threatjrecting it toMr. Comstock, during
the course of another phone aatlcurringon May 15, 2018. [Dkt. 54 at 3,
Comstock Dep.25:4-17]. This communicationaccording tdRenoSysprompted
Mr. Comstocks decisionto fire Mr. Garrett]Dkt. 56-1,Comstock Dep. 25:223].
Despitestating in the course of this litigation that Mr. Garrett’s threat motivated
him to fire Mr. Garrett,Mr. Comstockin a priorswomn statemeng¢xecuted in
conjunction with aemporary restraining ordagainst Mr. Garretassertedhat
“Mr. Garrettresigned from the company on May 15, 2018.” [Dktl5at 13:25
14:1, p. 3]. Mr. Comstockattempts to explainn this litigationthis firing/resigning

discrepancyy maintaininghat heused the word “resign” in order not to prejudice

2 A 30(b)(6) deposition of RenoSys was taken on November 11, 2019. “Comstock Dep.” refers
to the portions of the 30(b)(6)) deposition completed by Mr. Comstock. “State Des’ teetee
portions of the 30(b)(6)) deposition completed by Ms. State.
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Mr. Garrett’s futurgob prospectgDkt. 56-1, Comstock Dep 28:&8]. Other than
this testimony, RenoSys hasoffered noevidenceo establish that either Plaintiff
was terminagd Both Plaintiffsswearthatthey werenever informecf their
terminaton, ratherthat theyultimately lefttheir positions voluntarilyn their own
accord [Dkt. 581, GarrettDecl. 1 5 7-9; Dkt. 582, MaxeyDecl. 196, 7-9]

On theeveningfollowing the phone conversatiobstweerMr. Garrett and
himself, Mr. Comstock informed another employédr. John McAllister,of Mr.
Garretts termination and of thesultanineed taretrieveMr. Garrett's company
truck. [Dkt. 561, Comstock Dep. 26:167; 28:1924]. When Mr. McAllistedater
informedMr. Garrettof his plan taretrievethe truck,RenoSysclaims that Mr.
Garrett respondedThey better not come past the tree line because that's as far as
my bullets reach.[Dkt. 56-1, Comstock Dep. 26:222; 28:2519:3].

The next morningMay 16,2018,Mr. Comstockallegedly discusskwith four
RenoSysemployees Mr. Garréstfiring due to his threatening communicati@ass
well asthe needor the companyo retrieve the company truck from hifidkt. 56
1, Comstock Dep. 26:27:2]. Two of thoseemployees attempted to retrieve the
truck laterthat morningput their effortaverethwarted due to the trutklocation,
beingsurrounded by vehicles on one side and a garage door on the other. {Dkt. 56

1, Comstock Dep. 27:8].



Later hatsameafternoonpn May 16, 2018Mr. GarrettandMr. Maxey along
with Ms. Ashley Oaks (another amorkerand Mr. Garrett’'somanticpartnej
arrived atRenoSydo requestopies of their paystubs. [Dkt. 88 GarrettDecl.
3]. EventuallybothMr. Garrettand Mr. Maxey proceededo the office ofParis
State RenoSys’ayroll and human resources employee, to inqali@ut their
paystubs, unpaid wages, and I@arretts unpaid bonus payments and profit
sharing. Dkt 54-1, at 3];[Dkt. 58-1, GarrettDecl. { 4.

The conversatiom Paris State’s officgot heategPlaintiffs raisedtheir voices
and asRenoSysamaintains blocked Ms. State from leaving the offitgDkt 43-2
at  5].RenoSysalsoasserd that Mr. Maxey said he felt that his money had been
“fucked with.” [Dkt. 561, State Dep. 11:32%9]. Mr. Comstock andMr. Wasson
overheard the ruckus and entered Ms. State’s office. [Dkt, &mstock Dep.
15:1521]. According toRenoSysMr. Garrett began cursing Mr. Comstood,
which Mr. Comstock respondetlyou’re done” “you’re out of her¢’ “hit the
road” or some equivalergxpression[Dkt. 56-1, Comstock Dep. 9:9, 16:1819,
30:14418]. Mr. Comstockassertghat this is the momenthen Mr. Garrett and Mr.

Maxey were terminateddm RenoSys. [Dkt. 5@, Comstock Dep. 9:9, 16:18

3 Defendant assexthat Mr. Garrett made threats such as “you motherfuckers are going to pay,”
“I'm going to blow this place up,” and indicated that he was “going to get the big guns and bring
the whole building down.” [Dkt. 58, Comstock Dep. 2Z0-25. Mr. Garrett swears that he did

not make any of these statements but does admit saying that “the way you play with peoples’
money it's a wonder that somebody hasn’t got the big guns to bring this place down.” Hbkt. 58
Garrett Decl. 1b



19, 30:1418]. In responseRlaintiffs unequivocally maintain thatt no point
during the meet did any RenoSys representatiicem either Plaintiffthathe was
fired orthat heno longer worked for Rerbys.[Dkt. 58-1, GarrettDecl. 1 5 8];
[Dkt. 582, Maxey Decl {1 68]. Plaintiffs were provided the requested paystubs
and escorted from the buildinddKt 43-2 at § 6]. NeitherMr. Garrettnor Mr.
Maxeyever returned to RenoSgéierMay 16, 20B becausgas they statedhey
refused to work for RenoSys due to Hatarypayment disputes. [Dkt. 58
GarrettDecl. §7]; [Dkt. 58-2, Maxey Decl 7].

The following dayMay 17, 2018 Ms. Statesentletters to bothMr. Garrett
andMr. Maxey explaining thaRenoSysad “accepted [their] resignation|[s]
starting immediately.”Dkt. 43-34]. RenoSy<laims that Ms. State did not discuss
these letters with any officer &enoSysdid not sign the letters, or include her
name anywhere on the letters. [Dkt-B6State Dep. 5:8:2]. Plaintiffs claim that
these lettersepresenthe first timeRenoSy<sver informed them of a change in
their employment statufDkt. 58, at 3].

Sometime #Her the May 16, 2018ncident, Mr. McAllisterproposed that
Mr. Maxey be rehiredas acrew leadersuggestinghat Mr. Maxey may have just
gotten caught up in the “fracas”. [Dkt.-86 Comstock Dep. 5:8:2]. Mr.
Comstock agreed to extend an oti@iMr. Maxeyto return to work, but Mr.

Maxey refused[Dkt. 581, Maxey Decl 9]. RenoSysassers that as to the timing



of their offer toMr. Maxeyto return to thigosition it occurred severaleeks
after theMay 16, 2018ncident Plaintiffs on the other handaim thatMr. Maxey
was offered (and refused) the positwithin only a fewdays after thencident.
Compare [Dkt. 56-1, Comstock Dep. 22:135; 23:1621] with [Dkt. 58-1, Maxey
Decl 19].

ThereafterMr. Garrettfiled a Charge of Discrimination, in whidfe stated
among other thingshatthoughhe had received the resignation letter from
RenoSysin fact, hehad notresigred [Dkt. 434 at 1].

Analysis

l. Standard of Review

SummaryJudgments appropriate where there are no genuine disputes of
material fact and the movant is entitledltalgments a matter of law. Fed. R.
Civ. P. 65(a)Celotex Corp. v. Catretd77 U.S. 317, 32323 (1986)RenoSys
SummaryJudgmenburden “may be discharged by ‘showirgthat is, pointing
out to the district court-that there is an absence of evidence to suppor
[Plaintiff’s] case."Celotex 477 U.S. at 325. ABummaryJudgment“a court may
not make credibility determinations, weigh the evidence, or decide which
inferences to draw from the facts; these are jobs for a factfindayrie v. Pauley

337 F.3d 767, 770 (7th Ci2003).SummaryJudgments not appropriate if a



reasonable jury could just as easily return a verdict for theammnng party Paz
v. Wauconda Healthcare & Rehabtr., LLC, 464 F.3d 659, 664 (7th Cir. 2006).

[I.  Discussion

Ind. Code§ 22-2-5-2|ndiana’s Wagd?ayment Statute, provides an avenue for
relief to employees seeking unpaid wages who voluntarily leave their employment
or who remain employed and whose wages are ovefdeat v. Tom Kelley Buick
Pontiac GMC, Ing.646 F.3d 487490 (7th Cir. 2011)Walczak v. Labor Works
Ft. Wayne LLC983 N.E.2d 1146, 1154 (Ind. 2013). In contrastiana’s Wage
Claims StatutelND. CODE § 22-2—-9-2, aplies to employees seeking unpaid
wages after their employer has fired th@reat 646 F.3dat 490 Walczak 983
N.E.2dat 1154 (agreeing th#tte Wage Claims Statute applies when an employee
Is fired). Thus, the critical inquiryn determining which of theetwo statutes
governss whether the employee left voluntarily or was terminalteid. this
critical fact—and thesurroundingactsand record evideneethatthe parties
strongly dispute. fieir dispute ultimately preclud&immaryJudgment

A. The Standard for Voluntary Leaving under the Payment Statute

As a preliminary matter, the parties disptite meaning ofvoluntarily
leaViing]” employment asontemplatedby the Payment StatutBenoSys
maintainsthat voluntarily leaving isynonymouswith resigning, andhusrequires

anintentional ‘actof relinquishmeritby the Plaintif{s), an act,according to



RenoSysthat neither Plaintiff tookherebydisqualifying them frona recovery
underthe Payment StatutfDkt. 55 at 2].Plaintiffs maintainthat the Indiana
PaymenStatute simplyrequiresthat an employee leave employmeatuntarily—
that is, thanho ovet actof relinquishments required. [Dkt. 58 at]7Taking the
argument a stefurther, Plaintiffs arguethat “refusing to return to work for a
company is th@er sedefinition of a voluntary departure.” [Dkt. 58 at 4].

We are not persuaded BenoSys’'smputed requirement that there be“act
of relinquishment'underthe payment statut®kenoSy's theory apparentlyelies
on case laveetting outhe definition of “resignation,First Nat'l Bank v.
Reynolds491 N.E.2d 21822 (Ind. Ct. App. 1986), even thougbwhere in the
Payment Statute is the term “resignatiémiind.SeelND. CODE 22-2-5-1.
Reynoldsthe case on whicRenoSygelies apply the Payment Statute i
discussing “resignation491 N.E.2d at 222. There, the Indiana Court ppéals
addresedthe applicability ofsection 24 of the National Bank Act (12 U.S.C. § 24)
following the resignation o bank presiderfor a reasorspecified in his written
employment cotract 491 N.E.2d at 22223.

The plain reading of thBayment &tute, asiotedby Plaintiffs, requiresimply
that employeesvoluntarily leavg] employmenf’ not thatthey specificallyresign
from thar posts. kD. CoDE 22-2-5-1 Additionally, RenoSysomits mention of any

legal basion which the Court should impute the resignation prilesiprom
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Reynoldsnto the wholly distinct Wage Payment statiée will not conflate these
two terms vinen the plain reading of the statute counsels agajpstrticularly
when RenoSys hastedno casdaw to that effect

That said, we are nokecessarilyconvinced byPaintiffs’ argument eithesthat
simply refusing to return to work for a company is fex sedefinition of a
voluntary departure under the Payment Statute. Thelaaselied upon by
Plaintiffs isclearlyinapposite. Infutman Plaintiffs’ profferedauthority, the Court
held thatnhot returning to work because of “a single oblique threat” by-waser
did not constitute a constructive dischaajélaintiff under Title VII. Tutman v.
WBBMTYV, Inc./CBS, Ing 209 F.3d 1044, 1050 (7th Cir. 2000). Again stet&o
legalcontexts—Ttle VII's constructive discharges and the Wage Payment
statute—are not interchangeabl&ven if they werethe unavailability of
constructive dischargdeory of liabilitydoes notransform Plaintiffs’ actions into
voluntary departueunder the Payment Statute.

The phrasévoluntarily leave”from employmenis undefinedn the Payment
Statute.Thoughthe Indiana Supreme Court hasde cleathat the Payment
Statute appliebothto those who “keep aquit their jobs’ the Court hasnot
explained what quitting entails or otherwise means in the context of the statute
Walczak 983 N.E.2dat 1154(citing J Squared, Inc. v. HerndpB822 N.E.2d 633,

640 n. 4 (IndCt. App. 2005)). Nonethelesw/e are noertirely without direction
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in thisregard. We have two bits of guidaroere First, the Indiana Supreme Court
hasruledthatthe question of whether an employee has been fired or voluntarily
leavess “a mixed question of fact and ldwValczakd83 N.E.2dat 1153 Second,
in St. Vincent Hospital and Health Care Center, Inc. v. Stgélé N.E.2d 699,

705 (Ind.2002) the Indiana Supreme Courh determiningwhether the Claims
Statue or Payment Statute appligda particular settingesolvedhe issue on the
basis of how theeparation was initiatetf the “employee [was] separated from
work by their employer,” the Cilms Statute apple Id. If the separation was
caused by the employee herself (or sdraaineda current employee) the Payment
Statute applis. See Id. Consistent witlthe Steeladistinction the factual
determination must be made regarditigintiffs’ separation from RenoSys was
initiated by RenoSys oby PlaintiffsthemselvesTo prevail on summary judgment,
Defendants mudie able tsshow,based on the undisputed evidertbatPlaintiffs
did not voluntarilyseparaté¢hemselves frontheir employment wittiRenoSysSo

far, that showing has not been achieved.

B. There are Genuine Disputes of Material FacRemaining Regarding
Whether Mr. Maxey was Fired a Voluntarily Left

Mr. Maxey contendghatheleft RenoSys voluntarily‘refus[ing] to work for
them” because of theiwwage dispute[Dkt 58-2, Maxey Decl §7]. In his sworn
declaration, Mr. Maxegtatedthatat no timeduring the May 16, 2018ncounter

between himself and the employees at Reno&\est any othettime, did RenoSys
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inform him thathewasno longeremployed by RenoSyfDkt 58-2, Maxey Decl
17 6 8]. To strengtherthis assertionhereferences correspondence fros. State,
RenoSyshuman resourcesmployeethatRenoSys dccepfed his] resignatiori
[Dkt. 43-4]. Mr. Maxey and Mr. ComstockavealsotestifiedthatRenoSydater
offeredthe crew leader positioto Mr. Maxey, which wasMr. Garrett’sformer
job, butMr. Maxeyrefusedt. [Dkt 58-2, Maxey Decl T 9][Dkt. 56-1, Comstock
Dep. 22:1325; 23:1621].

RenoSy<ontends, albeit obliquelyhat itdid in fact fireMr. Maxey. However,
RenoSys’?Memorandum in Support of Summary Judgnettially omitsthis
specificargument and evidencmsteaddevoing a large portion of & briefng to
demonstrating tha¥ir. Maxey did not resigrndespiteMr. Comstocks statements
andMs. Statés correspondence referencing his resignat8ee e.g.[Dkt. 42 at 1
(explaining that Maxey ddges]not have standing to pursue claims under the
[Payment Statutdjecausg¢he] did not resign.”)]; [Dkt. 42 at 2 (disputing the
weight and meaning of the resignation letters sent by Ms. State)]. These arguments
ignorethecritical issueunder the Payment Statutewever; itis not whether Mr.
Maxey resigned, buwwhether hevoluntarily left employmenby separating himself
from RenoSys.

Not until itsReply brief doeskenoSydinally providesomeevidentiarysupport

for its claimthat itfired Mr. Maxey,to wit, deposition testimony from Mr.
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Comstockwhich appears toebut Mr. Maxey’s sworn declaratiofiDkt. 55]. This
evidencesuch as it idalls far short ofentitling RenoSys’so summanjudgment

Our review of the evidence disclosesre factual disputesnd gapshan
agreements. There, ifor exampleno evidence that Mr. Comstock or anyone else
at RenoSye®veractually planned to firér. Maxey, as opposed to Mr. Garrettn
fact,we ae largely in the dark regardildr. Maxeys termination There isalso

no evidence that anyometing on behalf of RenoSys communicated to Mr. Maxey
that he was firedbllowing the May 16, 2018 incidenir. Maxey, of course,
swearghat he leftRenosys @luntarily. [Dkt 58-2, Maxey Decl § 7]. RenoSys
speculates that Mr. Maxesimply got caught up in the May 18018firing, after

he complained that “he felt that his money had been ‘fucked”wjibkt. 56-1,

State Dep. 11:189]. As previously noted, this outburst apparently Nd
Comstockto fire Mr. Maxeyon May 16, 2018[Dkt. 56-1, Comstock Dep. 9:9,
16:18419, 30:1418]. Mr. Maxey haswornto the contrary, claiming that Mr.
Comstockdid not fire him[Dkt 58-2, Maxey Decl 11 6 8. Whether Mr. Maey

was fired or voluntarily left is a factual issue that will requifactfinderto

decide, based in part dime credibility of all these witrssesPayne v. Paulgy337

F.3d 767, 770 (7th Cir. 2003).
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Becausdhese and other importafaictualissues remain unresolvedth regard
to Mr. Maxey’spostresignation/terminatiomvitation to work forRenoSys
summary judgment is unavailable.

C. Genuine Disputes of Material FactRemain Regarding Mr. Garrett’s
Departure from RenoSys

The facts oMr. Garrett’'s casare also unsettledequiringareasonable jury to
decide whether toredit or discredit his factual assertion thatvoluntarily lefthis
employmenbr RenoSys assertion that he wdised.

Mr. GarrettandMr. Maxeyagree inclaimingthat neither of therwas
informedby RenoSys during the May 16, 2018 incidiatthey were fired[Dkt
58-1, Garrett Decl. 1%, 8]. Mr. Garrettasserts thate and he alone matiee
decisionnot to return tavork because of the wage dispytekt 58-1, Garrett
Decl. §7]. Citing theletterhe receivedrom RenoSy$ost departuréaccepting
[his] resignation"Mr. Garrett maintains that it corroborates his cldibkt. 43-3].
In fact, citingMr. Comstock’s sworn statemettiat“Mr. Garrettresigned from the
company on May 15, 2018he saygprovides further proofDkt 54-1 at 13:25-
14:1, p.3.

RenoSy% evidenceproferredto rebut Plaintiff’'s factual assertionged not be
further delineated because the upshot is simply that these factual disputesdoreclos

summary judgment.
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WhetherRenoSys’s evidenas ultimately convincing by a preponderance of
the evidence, we do not venture a guess. What we know for sure nsatieaial
Issues genuinely in dispute remain. We must not and will not weigh the parties’
competing theories of proof.

Conclusion
For the reasons detailed above, Defendant’s Motion for Sumduaiyment

[Dkt. 41] is DENIED.

IT IS SO ORDERED.

Date:  3/17/2020 G, BnusBaker

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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