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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

RICHARD LOPERENA )
Plaintiff, g

VS. ; No. 1:19%v-1710dMSMPB
STATE OF INDIANA andINDIANA DEPARTMENT 3
OF CORRECTIONS )
Defendants ;
ORDER

Plaintiff Richard Loperena filed this lawsuit against the State of Indiand $thés) and
the Indiana Department of CorrectiongDOC"), alleging violations of Title VIl of the Civil
Rights Act of 1964 (Title VII") and the Age Discrimination in Employment ActADEA").
[Filing No. 1] The State antDOC have filed a Motion for Summary Judgme#ilipg No. 44,
which is now ripe for the Court's decision.

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trial is unnecessary because
there is no genuine dispute as to any material fact and, instead, the movant is entitlgchém§
as a matter of law.SeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinely disputed, the party muistheuppor
asserted fact by citing to particular parts of the record, including depositions, doguorent
affidavits Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presence of a genuine disputderaithatrse

party canot produce admissible evidence to support the faatd. R. Civ. P. 56(c)(1)(B)

Dockets.Justia.com


https://ecf.insd.uscourts.gov/doc1/07317223232
https://ecf.insd.uscourts.gov/doc1/07318124428
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://dockets.justia.com/docket/indiana/insdce/1:2019cv01710/94296/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2019cv01710/94296/53/
https://dockets.justia.com/

Case 1:19-cv-01710-JMS-MPB Document 53 Filed 11/13/20 Page 2 of 23 PagelD #: 520

Affidavits or declarations must be made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant is competent to testify on rsiatiersFed. R.
Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movant's factual assertion
can result in the movant's fact being considered undisputed, and potentially in the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court redy consider disputed facts
that are material to the decision. A disputed fact is material if it might affect the oud€ahee
suit under the governing lawVilliams v. Brooks809 F.3d 936, 941-42 (7th Cir. 2018h other
words, while there may be facts that are in dispute, summary judgment is apprbireete facts
are not outcomeeterminative. Montgomery v. Am. Airlines Inc626 F.3d 382, 389 (7th Cir.
2010) Fact disputes that are irrelevant to the legal question etilb@ consideredAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eve@tkas v. Vasilade814 F.3d 890, 896
(7th Cir. 2016) The moving party is entitled to summary judgment if no reasonabldiridetr
could return a verdict for the nanoving party. Nelson v. Miller 570 F.3d 868, 875 (7th Cir.
2009) The Courwiews the record in the light most favorable to the-nmving party and draws
all reasonable inferences in that party's favdkiba v. Ill. Cent. R.R. C884 F.3d 708, 717 (7th
Cir. 2018) It cannot weigh evidence or make credibility determinations on summary judgment
because those tasks are left to filaet-finder. Miller v. Gonzalez 761 F.3d 822, 827 (7th Cir.
2014) The Court need only consider the cited materiadd, R. Civ. P. 56(c)(3and the Seventh
Circuit Court of Appeals has repeatedly assured the district courts that thegt aegjuired to

"scour every inch of the record" for evidence that is potentially relevant to the syinogment
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motion before themGrant v. Trs. of Ind. Univ870 F.3d 562, 5734 (7th Cir. 2017) Any doubt
as to the existence of a genuine issue for trial is resolved against the movind’padgtti v. GE
Pension Plan614 F.3d 684, 691 (7th Cir. 2010)

Il.
STATEMENT OF FACTS

The following factual background is set forth pursuant to the standard detailed above. The
facts stated are not necessarily objectively true, but as the summary judgmeatdstaquires,
the undisputed facts and the disputed evidence are presented in the light most favorhable to "t
party against whom the motion under consideration is madetrcor USA, Inc. v. Am. Home
Assurance C0400 F.3d 523, 526-27 (7th Cir. 2005)

A. Mr. Loperena's Employment

In 2007, Mr. Loperenavas hiredas a correctional officer at thlbOC Reception
Diagnostic Centefthe 'RDC"), and he served in thpositionuntil November 2018, when he was

promoted to sergeant at the Indiana Women's Priséilind No. 47 at 1 Throughout his

employment as a correctional officer, Mr. Loperenmapleted several training sessions on various

topics ranging from ethics to firearmsEillng No. 484 at 8792.] Mr. Loperena also served as

an instructor and trained other employedslifig No. 48-1 at 40-44

During his employment as a correctional officer, Mr. Loperena received both pasitive

negative annual performance reviewsilijg No. 48-4 at 16-4T In Mr. Loperena's 2013, 2014,

2016, and 2017 annual performance reviels "Overall Performance Rating" was graded as

"Meets Expectations.” Fjling No. 484 at 173(Overall Performance Rating scale with five

options: Outstanding, Exceeds Expectations, Meets Expectations, Needs Improvemeogsand D
Not Meet Expectations).] In those performance reviews, Mretemma was markeak exceeding

expectations in certain areascluding job knowledge, training, and organizational commitment.
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[Filing No. 482 at 1641] In 2015, however, Mr. Lopen@'s overall performance rating was

marked as "Does Not Meet Expectations.Filihg No. 484 at 46] Specifically, his 2015

performance review indicadghat Mr. Loperena was not meej expectations ifiinterpersonal

Relations; "Judgment,” and "Conduct/Actions.Filing No. 48-4 at 42-4%

B. Offensive Comments
On September 3, 2018, Mr. Loperesent an email to Beverly Briddedlleging that he

was subjected to racially offensive comments by Sergeant M. Brdslimg[No. 464; Filing No.

48-2 at 2] In the email, Mr. Loperena states:

I, R Loperena, am writing you in reference to an inappropriate and highly offensive
statement by SGT M Brown on 9 2 2018. At approx 1:00pm Offender Gonzales L
.. .asked me to h&/SGT M Brown stop calling him a "wet back" and a "beaner"
as he stated he is Puerto Rican. It was clear that the Offender was Upsztle§son
went on to state that Puerto Ricans are American citizens not from Mexico to SGT
M Brown in my presence. | informed Sgt M Brown that this language is not
something that | R Loperena, care for and he needs to stop. At which time Sgt M
Brown stated "you wet backs and beaners are all from the same place in Mexico".
Being Puerto Rican myself, I'm highly offended by his actions and comments. This
is racially charged hate speech that creates a toxic and hostile work environment
for me and others. | respectfully request that this type of behavior not beteeérmi

in the work place moving forward.

[Filing No. 464; Filing No. 482 at 2] Mr. Loperena also provided informati@boutwhich

cameras might have captured the incident, asasedl list of withessegFiling No. 464; Filing

No. 482 at 2(identifying Officers C. Wright and S. Kki€ as witnessgg Ms. Bridget responded

on September 4, 2018tatingthat internal affairs would investigate the mattgfiling No. 46-4

Filing No. 482 at 2]

! The parties do not explain who Ms. Bridget is or her wath IDOC. From context, it appears
that Ms. Bridget may work in human resources.

2 Mr. Loperena's email lists Officer "S. Kaski" as a witn¢Bging No. 464; Filing No. 482 at
2], but Mr. Kent's Repomf Investigation refers to "Officer S. Kashi.Filing No. 465 at 2] The
distinction is immaterial, and the Court will use the spelling used by Mr. Loperena.

4
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Following the incident with Sergeant Brown, Mr. Loperena was assigned to positions that

were not supervised by Sergeant Browhilifg No. 461 at 6] Specifically, Mr. Loperena was

"moved to work in an unsupervised area in north pod for a period of time each day, and was also

assigned to the sally port motor patrolFilihg No. 464 at § Filing No. 48 at §

Investigator Chris Kent was assigned to investigate Mr. Loperena's compirlinig [NO.
465 at 1] Mr. Kent first reviewed the camera footage identified in Mr. Loperenad.effiling
No. 465 at 1] Mr. Kent also interviewed Mr. Loperena, Sergeant Brown, OfficekiK@4ficer

Wright, andMr. Gonzales.During his interview with Mr. Kent, Mr. Loperena shared his version

of events. [Filing No. 465 at 2] Mr. Loperena added that on Septembe&(,8,Sergeant Brown
also asked Mr. Loperena how to translate "suck a dick” from English to Spahilstg [No. 46
5 at 2] Mr. Loperena told Mr. Kent that he believes Sergeant Brown "does not care for people of

color and does not want to see them succeed or be promatdht) No. 465 at 2]

During his interview, Mr. Gonzales told Mr. Kefit just want to do my time and go home
and not make trouble for anyone," atiit he had been called "amigo” and "essay (sic)" on

occasion, but he was not sure by whofmilifg No. 465 at 3]

Sergeant Brown told Mr. Kent that he spoke several times with Mr. Loperena on September
2, 2018 but the conversations were about an open sergeant position and motordyitiles Np.
465 at 2] Sergeant Brown told Officer Kent that he did not speak to any offenders or Mr.
Loperena in a derogatory way and he fietithe and Mr. Loperena "seemed to be having a good

conversatins (sic) and had no issuesFilijng No. 465 at 2] Sergeant Brown stated that he did

call Mr. Gonzales "essay (sic)," but did not know the term was offensive, andWivh&onzales
asked him not to call him thaBergeant Browmpromised he would not do it againEil[ng No.

465 at 2]
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Officer Kaski told Mr. Kent that he had seen Sergeant Brown and Mr. Loperealkirsp

several times, but he did not hear the content of the conversatioinsy No. 465 at 2] Officer

Wright told Mr. Kent that he heard Sergeant Brown make a reference to ‘afie@ftenders” and

that Mr. Loperena "began to explain the difference between the 2 nationalii@my No. 465

at 3] Officer Wright stated that it appeared to be a normal coatiersand that he did not hear

anything else. Hiling No. 465 at 3]

Mr. Kent concluded that Sergeant Brown "did make a statement that could be taken a[s]

derogatory to an Offender that he might not have know[n] was derogatéiirig [No. 465 at

3.] However, Mr. Kent was unable to verify the conversation on the recorded footage timatting
"l [cannot] see aanversation take place at either time [Mr. Loperena] has given on 12pm or 1pm
to substantiate the claims made by Officer Loperena against Sgt. M. Brown thaadee m

derogatory statements to him personally&ilifig No. 465 at 3]

C. Mr. Loperena's Application For Sergeant
In August 2018, Mr. Loperenaasselected to interview fdwo opencorrectional sergeant

positions [Filing No. 461 at 2 Filing No. 463; Filing No. 484 at 49] "Interviews for the

position of correctional sergeant are conducted by a pai@0df employees commonly referred
to as a 'Sergeant's Boardyhich consistof a mix of existing correctional supervisors, human

resources employees, and admmaiste staff. Filing No. 461 at 2] During the interviews, each

applicant is asked a series of standard questions, and the Sergeant's Board ohacnbeznt the

candidates' responsasd make notesF{ling No. 461 at 3] In reviewing candidates, a Sergeant's

Board may consider "any relevant, lawful information the panel members believéinemieio
the seleagbn of the ideal candidate,” including years of experience, prior performance/sgvie

interview performance, knowledge tDOC policies and procedures, and leadership potential.
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[Filing No. 461 at 2] Generally, the Sergeant's Board indicates whether an applicant is

"recommended" or "not recommended," and lists reasonssfoonclusion. Filing No. 461 at

3.] Ultimately, based at least in part on the Sergeant's Board's input, the WaldeRRC makes

the final decision on who to promote to sergeahtlinjg No. 464 at 3]

With respect to the August 2018 Sergeant's Board interviews, Mr. Loperena wasigne of s

candidates interviewed for the two open positiorisling No. 463; Filing No. 484 at 49] The

Sergeant's Board recommended Jennifer Gregory and Eric Southworth, and marked the four other

applicants—including Mr. Loperena-as "Not recommended.'Filing No. 463; Filing No. 484

at 49] regardingMr. Loperena, the Sergeant's Board noted: "The board felt he needs more on the
job experience. He presented that he was overly confident but was unable to respond to the

guestions with answers that would justify his exceeding surenessirig[No. 463; Filing No.

484 at 49] As for the three other applicants who were not recommended, the Sergeant's Board

stated that they too needed more experieneging No. 46-3 Filing No. 48-4 at 49

On August 20, 2018, after learning that he was not promoted, Mr. Loperena sent an email
to human resources HDOC in which he requested to speak about his lack of upward mobility.

[Filing No. 483.] In the email, héistedseven individuals that were promoted instead of him, and

an additional five individualthatwere promoted and then firedziljng No. 48-3]

In September or October 2018, Mr. Loperena applied to become a Correctional Sergeant

at the Indiana Women's Prisorkiling No. 461 at 7] He was promoted to Correctional Sergeant

and transferred to the Indiana Women's Prison in early November ZBli8g No. 464 at 7]

D. Vacation Requests
On several occasiorsetween February and September 2018, Mr. Loperena requested

vacation time off. [filing No. 461 at 7 Filing No. 485 at 15.] BecausdRDC is a prison facility,



https://ecf.insd.uscourts.gov/doc1/07318124429?page=2
https://ecf.insd.uscourts.gov/doc1/07318124429?page=3
https://ecf.insd.uscourts.gov/doc1/07318124429?page=3
https://ecf.insd.uscourts.gov/doc1/07318124429?page=3
https://ecf.insd.uscourts.gov/doc1/07318124431
https://ecf.insd.uscourts.gov/doc1/07318174571?page=49
https://ecf.insd.uscourts.gov/doc1/07318124431
https://ecf.insd.uscourts.gov/doc1/07318174571?page=49
https://ecf.insd.uscourts.gov/doc1/07318174571?page=49
https://ecf.insd.uscourts.gov/doc1/07318124431
https://ecf.insd.uscourts.gov/doc1/07318174571?page=49
https://ecf.insd.uscourts.gov/doc1/07318174571?page=49
https://ecf.insd.uscourts.gov/doc1/07318124431
https://ecf.insd.uscourts.gov/doc1/07318174571?page=49
https://ecf.insd.uscourts.gov/doc1/07318174570
https://ecf.insd.uscourts.gov/doc1/07318174570
https://ecf.insd.uscourts.gov/doc1/07318124429?page=7
https://ecf.insd.uscourts.gov/doc1/07318124429?page=7
https://ecf.insd.uscourts.gov/doc1/07318124429?page=7
https://ecf.insd.uscourts.gov/doc1/07318174572?page=1

Case 1:19-cv-01710-JMS-MPB Document 53 Filed 11/13/20 Page 8 of 23 PagelD #: 526

it must be staffed by a sufficient number of correctional officers at all tink@ng[ No. 461 at

7.] Accordingly, the decision to grant vacation time requests is left to the discretiDOaf

supervisors, and correctional officers' requests for time off are frequentlylddgrikng No. 46

lat7]
In 2018, Mr. Loperena submitted nine requests for days off, nearly all of which were
denied:
Date of Request DaysRequested Off Result
February 23 July 19 — July 22 Denied
April 4 June 27 — June 28 Denied
Aril 9 June 19 — June 20 Denied
P July 16 — July 17 Denied
April 14 April 20 Denied
April 30 August 8 — August 9 Denied
July 30 August 13 — August 14 Denied
. September 15 Denied
September (date unspecified) September 16 Approved
SeptemberQ@ September 14 Denied
September 15 September 19 September 2( Denied

[Filing No. 48 at §

E. EEOC Charge andLawsuit
On September 21, 2018, Mr. Loperena filed a Charge of Discrimination with the Equal

Employment Opportunity CommissionrHEOC"). [Filing No. 467 at 1] In his EEOC Charge,

Mr. Loperena alleged that he was "passed over for a Sergeant position in favor of liéesl qua

and less experienced nétispanic applicants."Hiling No. 467 at 1] He also alleged that when

he "and his girlfriend at the time, (who works the same shift fofEi@C]) requested days off, .
. . they were told that they are not permitted to take off on the same day, even though there is no

policy or rule that would forbid them to do so.Fillng No. 467 at 1] Finally, Mr. Loperena

alleged that Sergeant®vn made racist and offensive commentslirjg No. 46+ at 1]
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On April 29, 2019, Mr. Loperena initiated this lawsuit. In his Complaint, Mr. Loperena
alleges that Defendants discrimated against him on the basis of his race, color, gender, national
origin, and age by creating and maintaining a hostile work environment and by failing to train and

promote him. Filing No. 1 at 35.] Mr. Loperena further alleges that Defendants retaliated against

him because of his complaints of discriminatioRilifig No. 1 at 6 In his Statement of Claims,

Mr. Loperena states that he was "passed over a promotion, denied training, and unjustgdsubject
to harassment because of his race, color, national origin, sex, and age," and additiorfadly that
"wassubjected to a hostile work environment, relocated to a position outside the building, was
denied promotions, and was denied vacation time in retaliation for his complaints about
discrimination, and that he was refused training and failed to promote him bassdawehcolor,

sex, nationajo]rigin, and age." Hiling No. 29 at 1]

On August 19, 2020, Defendants filed a Motion for Summary Judgnkeintg[No. 44,
which is now ripe for the Court's decision.

1"l.
DISCUSSION

A. Mr. Loperena's Claims
Determining precisely what claims Mr. Loperena is pursuing is difficultstatedabove,
in his Statement of Claims, Mr. Loperena appears to assegtalclaims: (1)discrimination on

the basis of race, color, national origin, and sex under Titlg®ling No. 29 at }; discrimination

on the basis of age under the ADERIlihg No. 29 at ]; (2) hostile work environment under Title

VII, [Filing No. 29 at ]; and (4 retaliation for his complaints of discriminati underthe same

statutesiFiling No. 29 at 1("Plaintiff further intends to prove that he was subjected to a hostile

work environment, relocated to a position outside the building, was denied promotions, and was

denied vacation time in retaliation for his complaints about discrimination.").]
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However, in his response to Defendants' Motion for Summary Judgment, Mr. Loperena
organizes his argument section into two subsectiohs: Race Color, and National Origin

Discrimination (Failure to Promote)”; and "B. Hostile Work EnvironmenEllifg No. 48 at 7

Filing No. 48 at 11] He also expressly abandons his claims based on age and sex discrimination.

[Filing No. 48 at 7

With respect to retaliatioMr. Loperena does not use the words "retaliate” or "retaliation”
in his response brief, nor do any of his arguments support a retaliation claim. Accordirgdy, to t
extent Mr. Loperenaoughtto pursue a retaliation ctai Defendants’ Motion for Summary
Judgment iSRANTED as to that claimPalmer v. Marion County327 F.3d 588, 597 (7thilC
2003)("[B]ecause [plaintiff] failed to delineate his negligence claim in his distaattcorief in
opposition to summary judgment . . . his negligence claim is deemed aband@esldis@onte
v. U.S. Bank, N.A624 F.3d 461, 466 (7th Cir. 201QJailure to respond to an argument . . .
results in waiver); Laborers' Intern. Union of North America v. Caryd®7 F.3d 1195, 1197
(7th Cir. 1999)holding that arguments not presented in response to motion for summary judgment
are waived)De v. City of Chicag@®12 F. Supp. 2d 709, 734 (N.D. lll. 20XZailure to set forth
any evidence or to develop any arguments in opposition to the moving party's summary judgment
motion results in waiver of the nonmoving party's arguments and an abandonment of his claims.")
Therefore, drawing from Mr. Loperena's Statement of Claims and his response to
Defendantsmotion, the Court identifies two claims that require substantive consideratioa: (1)
discrimination claim under Title VII based on a failure to promote theory; and (2}ike ok

environment claim under Title VII.
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B. Failure to Promote
Defendants gyue that Mr. Loperena's failure to promote claim fails "because he cannot,
and has not, demonstrated that he was more qualified than the applicants ¢hatleeted.”

[Filing No. 47at 14] They argue that Mr. Loperena overlookat|DOC used, and was permitted

to use, subjective criteria in determining which correctional officers to pronffatang No. 47 at

14.] ThereforeDefendantgontend, Mr. Loperena’s belief thatwasmore qualified based solely

on objective measures is insufficient to establish a prima facie c&skng [No. 47 at 14

Defendants also argue that even if Mr. Loperena could establish a prismadaelDOC "had a

legitimate, nordiscriminatory reason” for not promoting himkillng No. 47 at 13 They note
that the Sergeant's Board articulated its reasons for recommending Ms. Gregory and Mr.
Southworth and its reasons for not recommending Mr. Lopenanaely that Mr. Loperena needed

more onthejob experience and that he presented @sstifiably confident. [Filing No. 47 at 19

Mr. Loperena responds that Defendants don't deny that he "was in a protected class by way
of his race, color, or national origin,” nor do they deny that he was qudbfieshd denied the

promotions at issue.F{ling No. 48 at § He argues that even iDOC was permitted to use

subjective standards, "this does not mean that an employer . . . cannot be second g&éssged.” [
No. 48 at 9 Mr. Loperena argues that several objective measures "indicate that he was more
qualified tha[n] [Ms.] Gregorand [Mr.] Southworth™: he passed the supervisor conestained

Ms. Gregory and Mr. Southworth; he "had a long history of successful job performance”; he "had
earned a Certificate of Appreciation for his hard work and dedicatien"e&rned a Cash 8p

bonus for saving the RDC money"; and he completed emergency response instructor training.

[Filing No. 48 at 9 Mr. Loperena also argues that his supervisor, Lieutenant Muenstevasn,

on the Sergeant's Board, and Lt. Muensterman had reesatlyatedr. Loperena's performance
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and believed that Mr. Loperena "had an immense amount of job knowledge to dratv[ffoimg
No. 48 at 1J Mr. Loperena argues that Lt. Muensterman's performance evaluation undermines
Defendants' assertion that he needed more experience and was less qualifiesd Graagdy and

Mr. Southworth. [Filing No. 48 at 1

Defendants reply that Mr. Loperena fails to create a genuine issue of matertakafact

would preclude summary judgmengillng No. 49 at § They argue that although Mr. Loperena

has set forttampleevidence that he was qualified for the promotion, he fails to set forth evidence

that Ms. Gregory and Mr. Southworth werandre qualified than he was.F[ling No. 49 at §

Defendants argue that Mr. Loperena'’s statements that he trained Ms. Gregory SadtMrorth
and that they were otherwise less qualified in certain areas are rthadetwitation to evidence.

[Filing No. 49 at 910.] Similarly, Defendants argue that even if Mr. Loperena's assertions are

true,they are merely his opinipandhe fails to explainvhy Mr. Loperena training Ms. Gregory
or Mr. Southworth at some point in the past renders him more qualified foraimetion. Filing

No. 49 at 1611.] Defendants also contend that even if Mr. Loperena established a prima facie

case, he fails to show th&diDOC's proffered reasons for promoting Ms. Gregory and Mr.

Southworth were pretextualFi[ing No. 49 at 14 They argue that Lt. Muensterman's evaluation

was based on Mr. Loperena's knowledge, experience, and performance as a correctienal offic
and was net-unlike the Sergeant's Board's foeuan evaluation of Mr. Loperena's knowledge

and experience applicalbe relevant to the sergeant positioRilihg No. 49 at 1314 (noting that,

unlike Mr. Loperena, both Ms. Gregory and Mr. Southworth: (1) had shadowed and/or spoken
about the positionvith other sergeants prior to the interview; (2) had reviewed the Emergency
Manual prior to the interview, which was discussed during the interview; and (3) hadeteited

answers on what responsibilities they believed were placed on sergeantshtiabefanaintain
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that they do not dispute that Mr. Loperena "was a good correctional officer,” but they argue that
such abelief is not inconsistent with the Sergeant's Board's recommendation that he get more

relevant, orthe-job experience. Hiling No. 49 at 14-15

As a general proposition, "the singular question that matters in a discriminam®isca
Whether the evidence would permit a reasonable factfinder to conclude that thé'pleace,
ethnicity, sex, religion, or other proscribed factor caused the discharge or other adverse
employment action."Johnson v. Advocate Health & Hosps. Cog92 F.3d 887, 894 (7th Cir.
2018)(quotingOrtiz v. Werner Enters., Inc834 F.3d 760, 765 (7th Cir. 20)6)

In adoptingthis singular question, the Seventh Circuit@mtiz dispensed with the old
"direct and indirect-framework™ as it relates to the "proposition that evidence mustéx isto
different piles, labeled 'direct’ and ‘indirect834 F.3d at 766 However, the Seventh Circuit has
not entirely done away with separate tests or methods to analyze discriminaésnasa it has
stated that "the weknown and ofused McDonnell Dowglas framework for evaluating
discrimination remains an efficient way to organize, present, and assess ewvidéscemination
cases."Johnson892 F.3d at 894

Under theMcDonnell Douglagramework, "to demonstratepgima faciecase for failure
to promote, a plaintiff must produce evidence showing that: (1) [he] was a mehabprotected
class; (2) [he] was qualified fahe position sought; (3) [he] was rejected for the position; and (4)
the employer promoted someone outside of the protected class who was not better quralified f
the positior: Riley v. Elkhart Cmty. School829 F.3d 886, 892 (7th Cir. 201@jting Jaburek
v. Foxx 813 F.3d 626, 631 (7th Cir. 20)6)If the plaintiff establishes a prima facie case, "[t]he
burden then must shift to the employer to articulate some legitimate, nondistdrgireason,’

for its action.” Coleman v. Donahge567 F.3d 835, 845 (7th Cir. 201@uoting McDonnell
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DouglasCorp. v. Green411l U.S. 792, 802 (19783) "When the employer does so, the burden
shifts back to the plaintiff, who must present evidence that the stated reagmeiex," which in
turn permits an inference of unlawful discriminatiotd:

Here, theparties do not dispute that Mr. Loperemas a member of a protected class, and
that he was rejected for the position. In additmgauséefendants concedbatMr. Loperena

was qualified [Filing No. 49 at § and hewaspromoted to correctional sergeant at the Indiana

Women's Prison approximately one month after he was denied the promotion gERDENo.
48 at 4, he has established that he was qualified for the position of correctional sergeant. The
parties dispute whether Ms. Gregory and Mr. Southworth were better qlitiidie Mr. Loperena
for the position.
Mr. Loperena cites taufficientevidence to satisfy his initial burden of showingttha
was more qualified than the two correctional officers promoted over him. He notes thatived
positive performance reviews, that he trained the two officers who were promotddroyand
that he had additional training and certifications that neither of the other sffiadr Filing No.
48 at 8] This is sufficient evidence to satisfy Mr. Loperena'’s initial burden.
The burden then shifts to Defendants to articulate a legitimate, nondiscrimiredson
for IDOC'sdecision to promote Ms. Gregory and Mr. Southworth overl/dperena.Coleman
667 F.3d at 845Defendants contend that, after considering subjective factors, Ms. Gregory and

Mr. Southworth were better candidates for the correctional sergeant positiaitsy flo. 47 at

14.] Specifically, they argue that Mr. Loperena did not interview well, whereasskégjory and
Mr. Southworth did, and that Mr. Loperena needed more relevattitegab experiencewhile

Ms. Gregory and Mr. Southworth did notzillng No. 47 at 14 Thus, the burden shifts back to

Mr. Loperena to present evidence that Defendants' reasepietextual.
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"In order 'to show pretext, a plaintiff must show that (1) the employer‘slisoriminatory
reason was dishonest and (2) the employer's true reason was based on a discrimieatdty i
Stockwell v. City of Harveyp97 F.3d 895, 901 (7th Cir. 201@uotingFischer v. Avanade, Inc.,
519 F.3d 393, 403 (7th Cir. 2008)As a general matter, "nothing Title VII bans outright the
use of subjective evaluation criteriaMlillbrook v. IBP, Inc, 280 F.3d 1169, 117@ih Cir. 2002)
(citing Sattar v. Motorola, Inc138 F.3d 1164, 1170 (7th Cir. 1998)Rather, a subjective reason
can constitute a legally sufficient, legitimate, nondiscriminatory reasonr wheé/icDonnell
Douglas analysis." Id. (quotations and alterations omitted). Thus, absent evidence that the
subjective criteria were a "mask for discrimination,” the use of subjectiveiaritehiring or
promotion will rarely result in a finding of pretexid. (citing Denney v. City of Albang47 F.3d
1172, 1185 (11th Cir. 200)1)

Mr. Loperena fails to present evidence showing that Defendantsdisaiminatory
reasons were dishonedisingenuouspr that the subjective criteria uskg IDOC were a "mask
for discrimination.” Instead, Mr. Loperena appears to argue that the objextivesf which he

believes weigh in his favor, outweigh the subjective factdeginfg No. 48 at {"Plaintiff had a

long history of successful job performance as a corrections officer dating back to 200& |
years leading up to this interview, Loperena had earned a Certificate of Appretathis hard
work and dedication, he had earned a Csit bonus for saving the RDC money, he successfully
completed the Emergency Response Operations QRT InstructaertRieation Academy, and
worked as a STG Coordinator.").]

But Mr. Loperena does natguethatthe subjective factors were a mask for discrimination,
and the Court has not identifiady evidence that they were. TBergeant'8oard promoted Ms.

Gregory and Mr. Southworth and noted that both of tHgmt&rviewed well." Filing No. 463.]
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The Board noted that Mr. Loperena, on the other hgmeéséntedhat he was overly confident
but was unable to respond to the questions with the answers that would justify his exceeding

sureness."Hiling No. 46-3]

The Board alsonade comments about the other not recommenaed norHispanic—
candidates that were simil&r its comments about Mr. Loperena. Specifically, the Sergeant's
Boardstated thait felt that each of the "not recommended" offieeiscluding Mr. Loperena-

needed more othejob experience. Hiling No. 463 ("Jeffrey Moseley-. . . The board felt that

[Mr. Moseley]needs time to become acclimated to stateectionsas an officer and to job shadow
with a sergeant . . . ."; "Drew Hickex. . . The board felt that [Mr. Hickoxjeeds more time as

an officer and to job shadow more with a sergeant . 'Zdthariah Sparks . . . The board felt
that[Mr. Sparks]needs more time as an officer and to job shadow more with a sergeant . . . .").]
The factors the Board used were raesitral and similar to subjective factors tb#ter courts

have found to nobe masks for discriminationSeeMillbrook, 280 F.3d 1169holding that
subjective comments thatt the interview, thplaintiff had poor communication skills, lack of eye
contact, and a lack of confidence in his answers, though negative, were race ndutodleamask

for discrimination);Reed v. Mantero School Dist. Nq.5 F. App'x 868 (7th Cir. 2003}he
criteria considered by the employer in promotion decision, including that the plaintifiioaaleer

of other time commitments, was not a team player, had minimal experience in keygaweas
answes that lacked depth, and could not give examples of how she would deal with a particular
situation were not a mask for discriminatio@pmez v. Milwaukee Area Technical Colle2@19

WL 1936740, at *4 (E.D. Wis. May 1, 201@he employées noteghat the plaintiff did not seem
prepared for the interview and provided poor or incomplete answers were not aomask f

discrimindion).
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In sum, Mr. Loperena’'s arguments amount to a disagreembent qualifications. He
argues that Defendants incorrectly weighed the objective and subjective,faatdne does not
argue that the subjective factors were dishonest or a mask for discramin&tr. Loperena must
do more than challenge his employer's judgment; to establish pretext, he "must presemeevi
that the committee members did helievetheir own assessments of his performanceédmez
2019WL 1936740, at *4emphasis original)See als@®’Regan v. Arbitration Forums, Inc246
F.3d 975, 984 (7th Cir. 200{)[W]e do not sit as a kind of super-personnel department weighing
the prudence of employment decisions made by firms charged with emplayisw@ithinatian. .

.. On the issue of pretext, our only concern is the honesty of the empleygianation.”) (internal
alterations and quotations omitted)). In other words, Mr. Loperena's "own belief thaslike
best candidate is irrelevant to tgestion of pretext.Balderston v. Fairbanks Morse Engine Div.
of Coltec Indus.328 F.3d 309, 323 (7th Cir. 2003)Mr. Loperena fails to present evidence
showing thatDOC's proffered reasons for promoting.Neregory and Mr. Southworth instead of
him were pretext for unlawful discrimination. Accordingly, summary judgment is apar®as

to his discrimination claim

C. Hostile Work Environment

Defendants argue that accepting Mr. Loperena’s factual allegations as trueditienson
of his work environment were not "so severe or pervasive as to create an olyjéctsidé work

environment.” Filing No. 47 at 1516.] They argue that "whil§Sergeant Brown's}tatements

were offensive, [the] comments were made during one singular encounter ahére.was no
accompanying physical threat or hliation," rendering them insufficient to support a claim for a

hostile work environmentFiling No. 47 at 17 In addition, Defendants argue that upon learning

of Mr. Loperena's ComplaintDIOC "immediately initiated an internal investigation to attempt to
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determine what happened,” and separated Mr. Loperena and Sergeant Brown while the

investigation was ongoing.Filing No. 47 at 1§ According to Defendants, this prompt action

protects them from liability in this casekiling No. 47 at 17-13

Mr. Loperena responds that Sergeant Brown's vulgar and racially offensive remarks are not

the only evidence of a hostile work environmerfilifig No. 48at 11] He argues that after he

reported the incident, he was "reassigned to work in the Sally Port, Motor Patrgerirteeter|, ]
and pod control," anthosepositions are known by officers to be a form of punishmerilinf

No. 48 at 14 In addition, Mr. Loperena argues that he was denied time off on ten separate

occasions in 2018.F[ling No. 48 at 14 Mr. Loperena concludes that "[g]iven the unfavorable
working conditions, denial of leave time, and racial discrimination related to idermmbevith Sgt.
Brown, Plaintiff has pointed to numerous incidents designed to degrade and demoralébim

point of affecting his job." Hiling No. 48 at 19

Defendants reply that Mr. Loperena "cites no evidence and makes no argument showing
that these denials [of leave time] were anythirfgeothan routine, let alone harassment on the

basis of race, color, or national origin.'Fillng No. 49 at 14 They add that he "offers no

explanation as to how these denials of éeaffected his work.” Hiling No. 49 at 1617.]

Similarly, Defendants argubatMr. Loperena relies on bare, unsupported allegations that he was
assigned additional job duties and forced to work twelve hour shifts instead of eight hour shifts

[Filing No. 49 at 1] With respect to Sergeant Brown's comments, Defendants argue that the

comments were made on a single day, aithough inappropriate, "were not frequent, not
sufficiently severe, were not accompanied by any physical threats of harm or tiomikad
Plaintiff does not state how this work environment interfered with his work perfeaniafkiling

No. 49 at 1§ Defendants add that Mr. Loperena fails to present evidence that the related
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reassignment "was based on his race, color or national origin,” or that the"negatively
impacted his work performance or generated an intimidating, hostile, or negatike wo

environment.” Filing No. 49 at 17 Finally, Defendants conclude that Mr. Loperemandlly

failed to respond” to their argument that even if the incidents complained of wemnzestlifi

severe or pervasive, there is no basis for employer liabiliying No. 49 at 19

Generally, "harassment which is 'sufficiently severe or pervasive totateonditions of
. employment' is actionable under Title VIPbrter v. Erie Foods Intern., Inc576 F.3d 629,
634 (7th Cir. 2009jquotingMeritor Sav. Bank, FSB v. Vinsel,7 U.S. 57, 67 (198bjalterations
in original). "To survive summary judgment, an employee alleging a hostile work environment
must show that: '(1) he was subject to unwelcome harassment; (2) the haragaseased on
his race(3) the harassment was severe or pervasive so as to alter the conditions pidyeem
work environment by creating a hostile or abusive situation; and (4) there is a basis tyreempl
liability.™ 1d. (quotingWilliams v. Waste Mgmt. of lll., InAd61 F.3d 1021, 1029 (7th Cir. 2004)

In this case, the parties do not dispute that Mr. Loperena was subject to unwelcome
harassment and that least some dhe harassment was based on his race. The parties disagree,
however, on whether the harassment was severe or perttasivialtered the conditios of Mr.
Loperena's employment, and on whether there is a basis for Def&riddility.

In determining whether "the harassment was severe or pervasive so as to alter the
conditions of the employee's work environment by creating a hostile or abusive situatios,” court
consider "a constellation of factors that include 'the frequency of the discrigitataduct; its
severity; whether it is physically threatening or humiliating, or a mere offensi®eeance; and
whether it unreasonably interferes with an employee's work performamtestéetier v. Quality

Dining, Inc, 218 F.3d 798, 8667 (7th Cir. 2000jquotingHarris v. Forklift Sys., Inc510 U.S.
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17, 23 (1993) The effect of the harassment on the plaintiff's work environment is tested both
objectively and subjectivelyTurner v. The Saloon, Ltd695 F.3d 679, 685 (7th Cir. 2010n
other words, "[tlhevork environment cannot be described as 'hostile’ for purposes of Title VII
unless a reasonable person would find it offensive and the plaintiff actuallyveerideas such.”
Hostetler 218 F.3d at 8Q7 In addition, "offnand comments, and isolated incidents (unless
extremely serious) will not amount to discriminatory changes in the ‘terms andiaundit
employment.” Faragher v. City of Boca Ratpb24 U.S. 775, 788 (1998Fee alsiMaldonado
v. Invensys Bldg. Systems, |i&7 F. App'x 904, 906 (7th Cir. 200f)polding,in a case involving
a supervisor uttering racialurs at the plaintiffthat "a single utterance of an epithet, while
offensive, is not sufficient to establish a hostile work environmelifgshington v. American
Drug Stores, In¢.119 F. App'x 3, 6 (7th Cir. 2004holding that because the incidents of
harassment, which included the use of thveand, "were sporadic, isolated and appear unrelated,
the . .. [plaintiff] failed to show that her workplace was hellish™).

Mr. Loperena’s hostile work environment claim is basefibonevents or series of events:
(1) Sergeant Brown's comments; (2) Mr. Loperetegigporary reassignment to Sally Port and pod

control; (3)his deniedrequestdor time off, and (4) additional job duties.Fi[ing No. 48 at 11

12] Turning first to Mr. Loperena'ssquests for time oféind additional job dutie$ie fails to
produce any evidence that other, non-Hispanic employees' requests for time off weveapp
that they were not given additional job dutida.fact, Mr. Loperena offers no evidence and no
argument thahis requests for time off were denied for any reason connected to his radarlysi
other than bare, conclusory statements that he was assigned less favorable workiog s tima

his white counterpartskE[ling No. 48 at 4 Mr. Loperena does naite to orpresent evidence that

he was assigned additional job duties because of his color, race, or national origin.
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With respect to Sergeant Brown's racial slurs and other vulgar remarks, though the
comments ardighly inappropriate and offensive, the evidence indicates that theyisotated
incidents. The comments were not physically threatening or humiliating, and they did not
unreasonably interfere with Mr. Loperena's wo8eeHostetler 218 F.3d at 807 The witnesses
identified by Mr. Loperena told Mr. Kent that Mr. Loperena’s conversation with Sergeamn

was not volatile or anything more than ordinary conversatieiing No. 465 at 23.] Moreover,

Mr. Loperena'’s reassignment was temporary and desigrssgarate Mr. Loperena and Sergeant

Brown during the investigation.Filing No. 461 at 6] Accordingly, the incidents identified by

Mr. Loperena as supporting his claim for a hostile work environment were not seveneasivyeer
S0 as to alter the conditionstog work environment by creating a hostile or abusive situatiee
Hostetler 218 F.3d at 8Q7

Moreover, evernf Sergeant Brown's comments and Mr. Loperena's rela@ssignment
were sufficientlysevere, "Title VIl is not a strict liability statute Porter v. Erie Foods Int'l, Ing.
576F.3d 629, 636 (7th Cir. 2009)An "employer can avoid liability for coworker harassment 'if
it takes prompt and appropriate corrective action reasonably likely to prevéatr#ssment from
recurring.™ Id. (quoting Tutman v. WBBMTV, Inc./ CBS, Inc.209 F.3d 1044, 1048 (7th Cir.
2000). The Seventh Circuit has routinely stated that "a prompt investigation is the 'kaifnaar
reasonable corrective actionld. (quotingLapka v. Chertoff517 F.3d 974, 985 (7th Cir. 2008)
Cerros v. Steel Techs., In898 F.3d 944, 953-54 (7th Cir. 20D5)

Here, IDOC initiated an investigation immediately after receiving Mr. Loperena's

complaint. Filing No. 465.] The investigator watched all of the camera footage and interviewed

all of witnesses identified by Mr. Loperenakiling No. 465.] Both Sergeant Brown and Mr.

Gonzales—at whom the racial slurs were directedtated that Sergeant Brown called Mr.

21


https://www.westlaw.com/Document/Idc5a8a40798611d9bf29e2067ad74e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_807
https://ecf.insd.uscourts.gov/doc1/07318124433?page=2
https://ecf.insd.uscourts.gov/doc1/07318124429?page=6
https://www.westlaw.com/Document/Idc5a8a40798611d9bf29e2067ad74e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_807
https://www.westlaw.com/Document/Ie1eaea3c867811deabded03f2b83b8a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_636
https://www.westlaw.com/Document/Ie1eaea3c867811deabded03f2b83b8a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_636
https://www.westlaw.com/Document/Ie1eaea3c867811deabded03f2b83b8a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24a4347a796111d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1048
https://www.westlaw.com/Document/I24a4347a796111d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1048
https://www.westlaw.com/Document/I24a4347a796111d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib55e66d2e6c911dcb595a478de34cd72/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_985
https://www.westlaw.com/Document/I365ed260885211d98b51ba734bfc3c79/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_953
https://ecf.insd.uscourts.gov/doc1/07318124433
https://ecf.insd.uscourts.gov/doc1/07318124433

Case 1:19-cv-01710-JMS-MPB Document 53 Filed 11/13/20 Page 22 of 23 PagelD #: 540

Gonzales "essay (sic)," and did not indicate that he used the slurs alleged by venhogeling

No. 465 at 23.] Mr. Gonzales added that after speaking with the staff, he haafyastbeen

called "ese."[Filing No. 465 at 3] Sergeant Brown added that he did not know the term was

offensive and promised to not say it agaiRilifig No. 465 at 2]

In sum, Mr. Loperenéails to point to evidence that the harassment he suffered was more
than an isolated incident. Similarly, he fails to show a connection between his dgniestgdor
leave and either his color, ra@e,national origin or his complaints about Sergeant Bro&men
if he hadmade these showingthe evidencéndicatesthat Defendants, and particulatipOC,
took immediate corrective action that was reasonably likely to prevent (and by Mr. hapere
own account, successfully prevented) the harassment from recurring. Thereforegrgumm
judgment is appropriate as to the hostile work environment claim.

V.
CONCLUSION

The Seventh Circuit Court of Appeals has explained that summary judgment "is the 'put up
or shut up’ moment in a lawsuit, when a party must show what evidence it has that would convince
a trier of fact to accept its version of eventSchact v. Wis. Dep't €forr., 175 F.3d 497, 504 (7th
Cir. 1999) Mr. Loperena has not presented evidence that would allow a trier of fact to conclude
that he was not promoted because of is color, race, or national origin, and he has nodpresente
evidence sufficient to estith a hostile work environment. For the reasons set forth above,
DefendantsMotion for Summary Judgment4], is GRANTED. Final Judgment shall enter

accordingly.

Date: 11/13/2020 QW%W m

Hon. Jane Mjag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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