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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

BADGER DAYLIGHTING CORP., )
Plaintiff, g

v g No. 1:19¢v-02106SEB-MJD
GARY PALMER, g
Defendant. g

ORDER ON MOTION TO TRANSFER

This matter is before the Court Brefendant’sMotion to Transfer Case UndéB U.S.C.
Section 1404 (afo the United State3istrict Court for the Northen District of Georgia, Atlanta
Division. [Dkt. 27. For the reasons set forth below, the C@ENI ES Defendant’dMotion to
Transfet

|. Background

Plaintiff Badger Daylighting Corg:‘Badger”)filed suit against Defendant Gary Palmer
for alleged violations of a nocempete agreement and various tort and equitable the¢igs
28 at 1. Pursuant to Defendant’s employment with Badger, Defendant executed a
Confidentiality and Non-Competition Agreemétite “Agreement”) [Dkt. 35 at 1. The
Agreement includes farum-selection clausstating, “This Agreement shall be governed by and
construed iraccordance with the laws of the State of Indiana and any disputes arigogdesr

shall be brought and heard in the state or federal courts sitting in Marion CourdgpalfidDkt.

35-1 at 4.
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Badgefrfiled suit inthe Marion Superior Court on May 24, 201®k{. 1 at J.
Defendant filed &otice of Removatemoving the case from the Marion Superior Court to this
Court on May 28, 2019.0kt. 1 at J. Defendaninow requests this Court transfer venue to the
Northern District of Georgia.JeeDkt. 28 at ].

Il.Legal Standard

As provided by28 U.S.C. § 1404(a)[flor the convenience of parties and witnesses, in
the interest of justice, a district court may transfer any civil action to anydiitect or division
where it mignt have been brought or to any district or division to which all parties have
consented.” In determining the motion, tbeurt balances three factors: (1) the convenience of
the parties; (2) the convenience of the witnesses; and (3) the interestscef jdstnmy Yogurt
Indy, LLC et al. Orange Leaf Licensing, et 2015 WL 1243732, 2-3 (S.D. Ind. 2015 he
calculus chages, however, when a party seeks to invoke or oppose a valid $etaation
clause.” Atl. Marine Constr. Co.lInc. v.U.S Dist. Court for the W. Disbf Tex, et al,571 U.S.
49,63 (2013) “When parties agree to a foruselection clause, they waive the right to challenge
the preselected forum as inconvenient or less convenient for themselves witttesses, or for
their pursuit of the litigation.” Atl. Marine,571 U.S. at 64“As a consequence, a district court
may consider arguments about pubfiterest factors only."1d.

I11. Discussion

Defendant asks the Court to grant transfer of thistwakee Northern District oGeorgia
[Dkt. 28 at ]. Defendant argues that the Supreme Court precedent set fétlanitic Marine
does not apply to this transfer motiokf. 41 at J. Defendant reaches this conclusion by
claimingAtlantic Marine“does not apply to permissive forum selection clauses” and that the

forum selection clause at issue “is permissivédkt[ 41 at 1-3 Defendant themakes the


https://ecf.insd.uscourts.gov/doc1/07317279722?page=1
https://ecf.insd.uscourts.gov/doc1/07317279722?page=1
https://ecf.insd.uscourts.gov/doc1/07317294354?page=1
https://www.westlaw.com/Document/N451042803C9611E1BDE18D09F4C9FE75/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I26c31544ce6711e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/I26c31544ce6711e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_63
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_63
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_64
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07317294354?page=1
https://ecf.insd.uscourts.gov/doc1/07317318254?page=1
https://ecf.insd.uscourts.gov/doc1/07317318254?page=1

argument tht, even ifAtlantic Marinewere to apply, the applicable factors weigh in favor of
transfer. Dkt. 41 at §. These factors include the Southern District of Indiana’s docket
congestionthe “local interest” favoring transfer, and the “forum that is at home téthaiv”
would favor transfer. pkt. 41 at 7-9.

A. Atlantic Marine Appliesto the Transfer M otion

The Defendant makes the argument fiddntic Marinedoes not apply to the forum-
selection clause at issueDHKt. 41 at 1. In Atlantic Maring a Virginia and Texas corporation
entered into an agreement which included a fosatection clause indicating all disputes
between the parties be litigated in Virginiatl. Marine,571 U.S. at 5%4. However, when a
dispute arose, the Texas corporation filed suit in Texas, not in the designated forum. The
Supreme Court held that when parties enter into a valid feelattion clausehe appropriate
venue is the agreed upon forum, unless some overwhelming nibliest existslictating
againsthat forum. Id. at 66

Defendantites cases which interpratlantic Marineto be an applicable framework only
with regard tanandatory but not permissivdorum-selection clauseq.Dkt. 41at 4; seeGDG
Acquisitions, LLC v. Got't of Beliz€49 F.3d 1024, 1029-30 (11th Cir. 2014Ithough
Atlantic Marine does not expressly make this distinction, the language “when a plaintiff agrees
by contract to bring sudnlyin a specified forum” has letburts to interpreftlantic Marineto
apply only to mandatory forurselection clausesAtl. Marine,571 U.S. at 6§emphasis added).

However, contrary to Defendant’s assertions, the Agreement between Defamdlant
Badgerdesignates mandatory forurfor which disputes shall be litigated. The language of the
agreement is as follows:

7. Governing Law and Venue.  This Agreement shall be governed by and
construed in accordance with the laws of the State oamadandany disputes
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arising hereundeshall be brought and heard in the state or federal courts sitting
in Marion County, Indiana

[Dkt. 35-1 at 4 (emphasis added).

Defendant points tthe opinion inHeckler & Kochwhere the forunselection clause
reads, “the Southern District shall retain jurisdiction to enforce this Agrée€niiackler &
Koch, Inc., v. German Sport Guns GmiH F. Supp. 3d 866, 899 (S.D. Ind. 201#) the
Heckler & Kochopinion,the court placeé@mphasis on the language “retain” in the forum-
selection clauseld. at 900 The court foundhat the AnguagéSouthern District shalletain
jurisdiction . . . grants jurisdiction to this Court, but in a non-exclusive fashidn.”

Conversely, the language in the disputed Agreement states that “any disputed be. shal
brought and heard,” provides for an exclusive forum in which the dispute can be litigated. The
Defendant argues the foruselection clause needs words like “exclusive,” “only,” or “solely” in
order to be an effective mandatory provisiobkt 41 at 4. However, this argument falls flat
when looking to the language of the disputed agreement #itldetic Marinecase. The forum
selection clause iAtlantic Marinestates that disputes between the parties “shall be litigated in
the Circuit Court for the City of Norfolk, Virginia, or the United States Distligurt for the
Eastern District of Virginia, Norfolk Division.’Atl. Marine,571 U.S. at 53 The Supreme Court
found this forum-selection clause to be valid and enforceable even without words like

“exclusive,” “only,” or “solely.”

This Court is unable to find any noteworthy differenlcesveerthe language in
Defendant and Badger’s forum selection claasel the language tie forum selection clause
at issue irAtlantic Marine Counsel for the Defendant is cautioned to be mindful in the future,

as this argument borders on being patently frivolous and comes dangerouslyg clokihg

Federal Rule of Civil Procedure Rul&é(b)(2) Thus, this Court concludes that the forum-


https://ecf.insd.uscourts.gov/doc1/07317309551?page=4
https://www.westlaw.com/Document/I8160ff7d8fd911e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_899
https://www.westlaw.com/Document/I8160ff7d8fd911e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_899
https://www.westlaw.com/Document/I8160ff7d8fd911e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_900
https://www.westlaw.com/Document/I8160ff7d8fd911e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07317318254?page=4
https://www.westlaw.com/Document/Ia870dd0559ad11e38912df21cb42a557/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_53
https://www.westlaw.com/Document/N71274E70B96011D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

selection clausi the Agreement igalid, enfor ceable, and designates a mandatory forum
for disputes to be brought and heard.

B. TheAtlantic Marine Framewor k Does Not Support Transfer

Under28 U.S.C. § 1404), the district court may transfer civil actions to another
appropriate district or divisigrmowever, “[tlhe calculus changes [] when the parties’ contract
contains a validorum-selection clause, which ‘represents the parties’ agreement as to the most
proper forum.” Atl. Marine,571 U.S.at 63. The Supreme Court articulates thptthen parties
agree to a forumselection clause, they waive the right to challenge the preselected forum as
inconvenient or less convenient for themselves or their witnesses, or for thait plitise
litigation.” 1d. at 62 Forthis reasonthe court “must deem the privatgerest factors to weigh
entirely in favor of the preselected forumd. “As a consequence, a district court may consider
argumerg about publignterest factors only . . . . Because those factors will rarely defeat a
transfer motion, the practical result is that forsetection clases should control except in
unusual cases.ld. Atlantic Marinechanges the 81404(a) standard when a valid farei@etion
clause exists. No longer does the Court weigh the conveniétioe marties othe convenience
of the witnesses; instead, the court focuses solely on the pnitieiiests to determine if a case
should not be heard in the forum to which parties agrekdat 6264. While theSupreme Court
recognizes “it is ‘conceivable in a particular case’ that a district court ouefiise to transfer a
case notwithstanding the counterweight of a forum-selection clause,” seswauld not be
common.” Id. at 64(citing Stewat Org., Inc. v. Ricoh Corp487 U.S. 22, 30-31 (1988)The
Supreme Court draws a hard Iwblenit comes to forunselection clauses because the selected
forum may have played a part in tharties’ negotiations, and “may have affected how they set

monetary and other contractual tefras could “have been a critical factor in their agreement to
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do business together in the first place. In all but the most unusual cases, thehefanggrest of
justice’ is served by holding parties to their bargald.’at 66

This Court weighs the following publicterest factorg(1) “the court’s familiarity with
the applicable law,(2) “the speed at which the case will proceed to trial,” and (3) “the
desirability of resolving disputes in the region in which they aroBest Nat’l Bark v. El
Camino Res., Ltd447 F. Supp. 2d 902, 912 (N.D. lll. 200@ecause the Supreme®@t has
clearly stated that arguments about public interest are the only argumentotwsioered in
valid forumselection clause cases, it is ity argument this Court will consider.

In assessing the three pubinterest factorsthere is no evidence that “overwhelmingly
disfavor[s]” holding the parties to the agreed forusil. Marine,571 U.S.at 67 The Defendant
arguedactors of “docket congestion,Idcal interest anda“forum that is at home with the
law” should persuade theoQrt to transfer the case the Northermistrict of Georgia.[Dkt. 41
at 710]. The first publicinterest factor being the court’s familiarity with applicable law, which
the Defendant has labeled tHerum that is at home with the Igivis typically a non-issue in
federal courts.As set forth iPAtlantic Marine,“federal judges routinely apply the law of a State
other han the State in which they 8itld. The district judge in this case has many years of
experience and isllly capable ofapplying Georgia law if appropriaté:or this reason, the Court
finds no persuasive argument as to the Southern District of Indiana being ungipky to a
Georgia law asppropriate and therefore no overwhelming puilierest in the matter.

The second factdhis Court weighs in assessing the publierest in transferring the
case from the dggnated forunis the efficiency with which the court may resolve theterats

the Defendant argues that “docket congestioandates transfefrThe Defense appropriately
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depicts the high cadead experienced in the Southern Dattof Indiana! As of December 31,
2018, the Southern District of Indiana was the second bukststt courtin the United States
with weighted filingsper judge at 991, nearly twice the national averade Northern District
of Georgia rankedifteenth with weighted fihgs per judge at 635While the Northern District
of Georgia disposes all civil cases slightly faster than the Southern District of Indiana, 6.5
months compared to 8.2 months respectively, the Southern District of Indiana moses@age
to trial ata faster pace than the Northern District of Georgia. The averageréimeife filingof
a civil caseo trialin the Southern District of Indiana was 25.9 months, whereas the Northern
District of Georgiavas27 months.Based on the statistic$ii$ casemight be disposed of in a
slightly shorter timeframe in the Northern District of Geordtlawever if the case proceexito
trial, it might be tried more quickly ithe Southern District of Indiana. Even as the second
busiest districbn a per judge basin the United States, the Southern Distatindiana
maintainsan efficientsystem As for the Court’s efficiency when it comes to this particular case,
Defendant’sViotion to Transfehas been fully briefed and ruled upon withirenty-threedays
of the removal of the case to this Coufll] of these factas considered, the publinterest in
court efficiencydoes not weigh in favor of transfer.

The third and final factor this Court weighs is the desirability of resoliagonfict
where it aroseywhich the Defendant contends is in Georgidhile Georgia has a vested interest
in resolving a conflict that occurred within its borders, Indiana has an equsigdvaterest

ensuring its corporations are protect&eerirst Nat'l Bank,447 F. Supp. 2d at 918Badger

1 The case load statistics referenced in this order are available at
https://www.uscourts.gov/sites/default/files/fcms_na_distprofile1231.2018.pdf
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has its principal place ofusiness in Brownsburg, IndianaDit. 24 at 2. Because both states
have an interest in the dispute, the factor “weighs neither faagenst transfer.’ld.

After assessing all thrdactors of publianterest for transferring the case out of the
Southern District of Indiana to the Northern District of Georgia, the Court findser@st
weighing in favor otransfer. Tlrefore, the publitaterest comes nowhere near the standard of
“overwhelmingly” favoing transfer. As stated iAtlantic Marine,“[b]ecause [theseublic-
interest factors will rarely defeat a transfer motion, the practical result is thatfeelection
clauses should control except in unusual cas@f."Marine,571 U.S. at 64 The empbyment
dispute and Non-@npete Ayreement between Defendant and Badger do not constitute an
“unusual case.”ld.

As outlined by the Supreme CourtAtlantic Maring because the dispute involves a
valid forumselection chuse, only the publioiterest factors are to be considered. There is no
public-interest overwhelmingly in favor of transferring the case from theh8ouDistrict of
Indiana to the Northern District of Georgia. Thereftieause both parties waivee ttight to
challenge the preselected forum as inconvenient for themselves or thesseis, or in pursuit
of the litigation, and becsepublicinterest factors rarely defeat foreselection clauseshe
case should be heard in the Southern District of Indiana —as designated by the forum
selection clause.

V. Conclusion

Based on the foregoing, the CoDMENI ES Defendant’sMotion to Transfer Case Under
28 U.S.C. Section 1404(t the United States District Court for the Northern District of

Georgia, Atlanta Divisiorfor failing to allege an overwhelming pubiicterest for transfer. The
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Supreme Court has set a clear precedent when it comes to-$etantion clauses, and that
precedent strongly favors tipeeviously agreed upon forum.

Badgermrequested this Court grant reasonable attorneys’ fees; howdaéded to cite
any basis for aentitlemento such feeslf such entitlement exists, Badger may file a motion for

such fees withifiourteen days of the date of thisorder.

T Norerr.

Dated: 20 JUN 2019
Marl! J. Dinsrﬂre

United States{#agistrate Judge
Southern District of Indiana

SO ORDERED.
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