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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

BRIEN CLAYTON,
Plaintiff,

V. No. 1:19¢cv-02164JRSDLP
ARAMARK CORRECTIONAL SERVICES, LLC
DAVID MASON,

DUSHAN ZATECKY,

DUANE ALSIP,

MICHAEL CONYERS,

N N N N N N N N N N N N N

Defendants.
Order Granting Defendants Motions for Summary Judgment and
Directing Entry of Final Judgment

Plaintiff Brien Clayton an Indiana prisonetincarcerated at thBendleton Correctional
Facility ("PCF), filed this civil rights action under 42 U.S.C. § 1983 alleging that the defendants
Aramark Correctional Services, LLC("Aramark'),® Captain David Mason, Superintendent
Dushan Zatecky, Assistant Superintendent Duane Alsip, and Major Michael CGanglated his
constitutional rights by subjecting himuaconstitutionatonditions of confinement during prison
lockdowns Dkt. 7 at p. 4Specifically, Aramark is alleged to have a policy or practice of providing
deficient food to inmates of the H Umitiring lockdownsMeanwhile, thandividual defendants
are allegedo have restricted Mr. Claytnaccess to electricity, running water, and warm food
during lock downs. Dkt. 7 at p-8

The defendants seek summary judgment arguing thaCMytonfailed to exhaust his

available administrative remedies before filing this lawsuit, as requiredebiyrtbon Litigation

! Theclerk is directed to update the docket to reflect thifendant Aramark Corporation is really
"Aramark Correctional Services, LLC."
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Reform Act (PLRA"), 42 U.S.C. § 1997e(a). Aramark filed a motion for summary judgment, dkt.
[29], anddefendants Mason, Zatecky, Alsip,da@onyerqhereinafter'State Defendarnitsfiled a
motion for summary judgment, dkt. [33|lr. Claytonresponded to the defenddmtsotiors, dkt.
[36], and the two groups of defendants submitieil replies Dkts. [37] and [38]The defendants
motiors for summary judgmerdrenow ripe for decision.
l. Summary Judgment Standard

Summary judgment should be grantédhe movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to a judgment as a mattet &edvwR. Civ. P.
56(a). The party seeking summary judgmémears the initial responsibility of informing the
district court of the basis for its motion and identifyingesignated evidence which
"demonstrate[s] the absence of a genuine issue of materialJelctex Corp. v. Catrett, 477 U.S.
317, 323 (1986).

Once the moving party has met its burd&he burden shifts to the nonmoving party to
‘come forward with specific facts showing that there geraiine issue for trial." Cincinnati Life
Inc. Co. v. Beyrer, 722 F.3d 939 (7th Cir. 2013) (quotiiptsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986))A genuine disputesato any material fact exisi$ the
evidence is such that a reasonable jury could return a verdict for the nonmovirig [paugherty
v. Page, 906 F.3d 606, 6320 (7th Cir. 2018) (quotingnderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)).

Generally,"a plaintiff may not rely on mere allegations or denials in his complaint when
opposing a properly supported motion for summary judgrhéarmesv. Hale, 959 F.3d 307, 314
(7th Cir. 2020) (citing Ford v. Wilson, 90 F.3d 245, 247 (7th Cirl996). Generally,

“[a]dmissibility is the threshold question because a court may consider only adnessiiadace



in assessing a motion for summary judgme@iihville v. Walker, 583 F.3d 979, 985 (7th Cir.
2009). An unsworn pleading that is not signed under the penalty of perjury is inadmissible for
purposes of defeating a motion for summary judgnfasetOwens v. Hindey, 635 F.3d 950, 954
55 (7th Cir. 2011) (noting that a verified response in opposition to motion for summary judgment
was admissible evethough it was not an affidavit because “a declaration under [28 U.SLT48
is equivalent to an affidavit for purposes of summary judgmertiwever, "a verified
complaint—signed, sworn, and submitted under penalty of perjwgn be consideredffidavit
material provided the factual allegations otherwise satisfy the affidavit criteriafigoeimn Rule
56 of the Federal Rules of Civil Procedure and the declarant complies with 28 U.5&/€6,8
which sets forth the requirements for verification unglemalty of perjury. James, 959 F.3dat
314 (quotingFord, 90 F.3d at 24)
Il. Statement of Facts

The following statement of facts was evaluated pursuant to the standard set forth above.
Because neither Mr. Clayt@encomplaint nor his response in opposition were verified under
penalty of perjury, his pro se filinggll notbetreated as admissible testimony, although all of his
arguments are consideregte Owens, 635 F.3dat 954-55.

A. Indiana Department of Corrections Offender Grievance Process

At the time of the alleged incident, PCF had a grievance program pursuaialicioa
Department of Correctionl®OC") policy. Dkt. 33-1 at § 5The procedure in place at the time of
the initial incident is entitled Offender Grievance Process, Policy and Precé@d2-301
("IDOC Policy"). Dkts. 312, 332. The applicable Offender Grievance Process went into effect

on October 1, 2017d.



The intent of the Offender Grievance Process is to provide a mechanism for evedgioffe
to express complaints and topics of concern, for the efficient and fair resabdfitiegitimate
offender concerns, and for facility and IDOC management to be better informed tendbiet to
carry out the IDOG mission and goals. Accordingly, information on the Offender Grievance
Process is included with the Admission & Orientatiap&work for offenders entering Pendleton
Correctional Facility '(Pendleton). A copy of the policy for the Offender Grievance Process is
also available to offenders through the Law Library. Dkt13t § 6.

The Offender Grievance Process consistsngf informal step and three formal stdpkt.
31-1latf7.

First, before filing a grievance, an offender is required to attempt to resolve a camplain
informally with staff membersand provide evidenceof this effort (e.g., "To/Front
correspondence, Staferm 36935;'Request for Interviely. Dkt. 31-2 at§ X.

Second, if the offender is unable to obtain a resolution informally, the offendeubrait s
a formal grievance to the Offender Grievance Specididt. 31-2 at8 XI. The appropriate form
for submitting grievances (State Form 45471, OFFENDER GRIEVANCE) idabiaiupon
request to inmates through any staff member at the fadlity.31-1, Bodkin Dec., { 10

The Offender Grievance Specialist may reject a grievance form and return ivtt@ticer
unfiled if it was not submitted within the ten (10) business day time limit. Dk2. &1XI.B.

The Offender Grievance Specialist must either return an unacceptable form de@ovi
receipt for an accepted form. If an offender does not receive either a receipt or a feyected
from the Offender Grievance Specialist within five (5) business dasygbmhitting it, the offender

shall notify the Offender Grievance Specialist of that fact (retaining a dapg oaotice) and the



Offender Grievance Specialist shall investigate the matter and respond tdféhdels
notification within five (5) businesdays.Dkt. 31-2 at XI.

Third, if the offender is dissatisfied with the grievance response, he may appeal the
response by completing the appropriate sections of State Form 4&4iE¥ance Appealwithin
five (5) business days from the date of receighefgrievance respondekt. 31-2 at8 XIlI.

Fourth, if the offender is not satisfied with tiéarders/designes’ appeal response, the
offender may then request that the appeal be sent to Central Office, Department Offender
Grievance Manager, which is the final appeal ledé&t 31-2 at8 XiIll.

B. Mr. Clayton's Use of the Grievance Process

Mr. Clayton was incarceratedRE€Fduring the time the allegations listed in his Complaint
took placeEach Offender Grievance received at FBbuld bdogged electronically, as outlined
in the Offender Grievance Procefxt. 31-2 at § Ill.H and 8§ XI.B. A copy of Mr. Clayté
GrievanceHistory during his incarceration at Pendleton Correctional Facility has beenttagomi
Dkt. 33-3. It reflects that Mr. Clayton did not submit any formal grievances that wengted@nd
logged by the facility. Dkt. 33, Bodkin Dec., 23.2

Mr. Clayton'scomplaint concernghe conditions in H Unit at PCF during lockdowngt.D
2 at p. 5. Therarethree separate time perioos December 2018 and January 2@t9ssue
December 17, 201.8December 27, 201®ecember 31, 201-8January 8, 2019; and January 11,
2019 —January 15, 201®kt. 2 at p. 4H unit was also on lockdowon March 611, April 17-24,
and May 79, 2019. Dkt. 2 at p. During all of those timesMr. Clayton allegesis conditions of

confinement were unconstitutional.

2 Mr. Clayton's response in opposition attaches requests for interviews and copiesetiret
grievances related to other concerns. These rejected grievances were returned.uhtegged
examples do not create a material fact in dispute. Dki. 36
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IDOC Recordsindicate thatMr. Clayton filed an informal grievanceon a request for
interview form very looselyrelated to theallegations in this civil actionSpecifically, he
complained about the lock down that occurred on December 31, PBa8informal grievance
was dated January 9, 2019. Dkt-83at p. 5.

Onerejected formal grievance related M. Claytoris allegationsin the complaint was
located in the IDOG recordsDkt. 31-4 at p.2. The grievance sets forth the following concern:

Me along with other inmates were locked down for a incident that happened, it was

resolved in 1 to 2 days, the people involve[d] were removed an gone and this

administration without giving me and otlea conduct report still kept us on locked

down for something like week. The food that they were serving us was cold, had

me feeling sick, vomiting and having diarrhea. These actions over exceeds the

punishment and violate my and our due process rights.
Dkt. 31-4 at p. 2.

This grievance was dated January 14, 2019, but it was not received stamped by the
grievance counselor until March 20, 201®.This formal grievance was rejectled the grievance
counseloon March 20, 201Siting the following reasonsl) the formal grevancevasuntimely,

2) the formal grievancaeppearedo be submitted on behalf of another person or gr8uthe
formal grievancdorm was not completely filled out (it did not include a statement of the relief
sought) and4) the complaint contains multiple issues or events. Dk 8l p. 1.Thereturn of
grievance form states, "If you choose to correct the problem(s) listed above, yodonsesand
re-submit this form within five (5) business ddysd.

Mr. Clayton attempte to appeal the return of his grievance on March 26, .2blEOstated
that he doeshagree with the grievance return because one of the correctional officers misplaced
his grievance which is why it was late. Dkt-8%t p. 2. On April 1, 201%e appealas returned

unfiled and Mr. Clayton was informed that because his formal grievance was never accepted,

logged, and denigthe could not yet appeal the Grievance Specaligtcision. Dkt. 33l at p 1.



l1l. Discussion

The defendants seek summary judgment arguing that Mr. Clayton failed to exhaust his
available administrative remedies before he filed this lawsuit as requitbeé BiRA. 42 U.S.C.
8 1997e(a)Ross v. Blake, 136 S. Ct. 1850, 1856 (201®). response, MrClaytoncontends that
he could not exhaust his clairnecause staff mishandled his "remedies."” Dkt. 36 at p. 1.

"[T]he PLRAs exhaustion requirement applies to all inmate suits about prison life, whether
they involve general circumstances or particular episodes, and whether thegatlegsive force
or some other wron§.Porter v. Nussle, 534 U.S. 516, 532 (2002) (citation omittetdProper
exhaustion demands compliance with an agsendgadlines and other critical procedural rules
because nadjudicative system can function effectively without imposing some orderlysteuct
on the course of its proceedingg/oodford v. Ngo, 548 U.S. 81, 9®@1 (2006) (footnote omitted);
seealso Dalev. Lappin, 376 F.3d 652, 655 (7th Cir. 2004)r{ order to properly exhaust, a prisoner
must submit inmate complaints and app&alhe place, and at the time, the pris@administrative
rules require’) (quotingPozo v. McCaughtry, 286 F.3d 1022, 1025 (7th Cir. 2002))n order to
exhaust administrative remhies, a prisoner must take all steps prescribed by the srigoevance
system' Ford v. Johnson, 362 F.3d 395, 397 (7th Cir. 200&e also Ross, 136 S. Ctat 1057-58
(explaining why"all inmates must now exhaust all available remédaxl concluding that
"[e]xhaustion is no longer left to the discretion of the district Equrternal quotation marks and
citation omitted)).

While the PLRA has a strict exhaustion requirement, it &smtains its own, textual
exception to mandatory exhaustion. Under 8§ 1997e(a), the exhaustion requirement hinges on the
‘availablility]' of administrative remedies: An inmate, that is, must exhaust available remetlies, b

need not exhaust unavailable ofi&ass, 136 S. Ct. at 1858[T]he ordinary meaningf the word



‘availableis 'capable of use for the accomplishment of a purpasd,that whichis accessible or
may be obtained. Id. at 1858 (internal quotation omitted). An administrative procedure is
unavailable when 1) the process operates'asple dead end2) when it is so opaque that it is
incapable of use, and 3) wheprison administrators thwart inmates from taking advantage of a
grievance process through machination, misrepresentation, or intimitiatloat 185960. It is

the defendantsburden to establish that the administrative process was available to Mr.rClayto
See Thomas v. Reese, 787 F.3d 845, 847 (7th Cir. 2015B€cause exhaustion is an affirmative
defense, the defendant must establish that an administrative remedy waseagaithtiiat [the
plaintiff] failed to pursue it).

The designated evidence shows that Mr. Clagibempted tdile one formal grievance
related to his allegations in the complaihkis grievance was dated January 14, 2019 thaut
undisputecevidence is that it was not received by dinevance counselor until March 20, 2019.

In response, Mr. Clayton argues that he provided corrected grievances to PQ@Htlstaff
the expectation that they would turn them in and also filed informal grievancaafbfor not
returning his informal grievances in a timely manner. Dkt. 36 at 1. Mr. Cldyttrer contends
that there is no grievance box accessible to inmates while on lockatwly® a resulthe was
dependent on the correctional officers to handle his grievances. Dkt. 36 dhps2.statements
are not submitted under penalty merjury, nor are they supported by citations to admissible
evidence.

In response to Mr. Clayttmassertion thatrigzon staff is responsible for any delay in the
submission of his grievances, the State Defendants argue that Mr. Clayton could hastedeque
an extension of time to file a belated Offender Grievance consistent with gred@ffGrievance

Process, but that he failed to do so. Dkt. 37 at gk 332 at § XIV.



Aramark further conteas that Mr. Claytols argument that he was unable to timely submit
a grievance because he was on lockdown and reliant on correctional officers to submit his
grievance is dirgty contradicted by the complaint. Aramark argues that the plaintiff had ten
business days from the date of the event to submit a grievance and that Mr. Clayton had time
between lock down periods to submit his grievances. Notably no more than 10 busysgsass
in any period cited to in the complatht.

In addition, the Court notes that the grievance pdieges that if an offender submits a
grievance to be filed, but doest receive either a receipt or a rejected form from the Offender
Grievance Specialist within five (5) business days of submitting it, thedeffeshall notify the
Offender Grievance Specialist of that fact (retaining a copy of the notice) an@ftender
Grievance Specialist shall investigate the matter and respdhd tdfendes notification within
five (5) business dayfkt. 31-2 at XI. In other wordsgvenif Mr. Clayton had timely provided a
formal grievance to prison staff for filinghere is no evidence he did), he should have known
within 5 days whether or not that grievance had been received dnehs not, hénadan available
avenue to continue to pursue his administrative remedies.

Finally, even if the grievance had been timely submitted, there were setkeal
deficiencies with the gri@ance Each of the deficiencies was identified and a response was
provided to Mr. Clayton. Mr. Clayton had the opportunityctwrrect thee deficiencies and
resubmit the grievance, but failed to do so.

The defendants have met their burden of proving tleeddministrative grievance process

was available to MrClayton.Unfortunately for Mr. Clayton haever submitted a completad

3 December 17, 2018 December 27, 201®ecember 31, 2018 January 8, 201%ndJanuary
11, 2019- January 15, 201®Dkt. 2 at p. 4. H unit waalso on lockdown during the following
time periods: March-81, 2019; April 1724, 2019; and May-9, 2019. Dkt. 2 at p. 5.
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timely formal grievanceelated to the claims raised in the complaint even though he had the
opportunity to do saBecause he did not do so, he failed to exhaust those administrative remedies
that were available to himAs such, the Defendants are entitled to summary judgment in their
favor.
IV. Conclusion

As explained above, the defendants have demonstrated th@tawitonfailed to exhaust
the administrative remedies available to him before filing this lawsuit. The carsmgun light
of 8§ 1997e(a), is that this action should not have been brought and must now be dismissed without
prejudice.Ford v. Johnson, 362 F.3d 395, 401 (7th Cir. 2004) (holding tredt dismissals under
8 1997e(a) should be without prejudice

The defendantsnotiors for summary judgment, d&t[29] and [33] aregranted. This
action is dismissed without prejudidénal judgment shall now issue.

IT 1S SO ORDERED.

Date: 7/2/2020 M ﬁ\%%

JAQMES R. SWEENEY II, DGE
United States District Court
Southern District of Indiana
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