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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

EDWARD D. JONES & CO., L.P., )
Plaintiff, ;

% g No. 1:19¢cv-03810SEB-DML
JOHN KERR, 3
Defendant. ;

ORDER DENYING MOTION FOR TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION

This cause is before the Court on Plaintiff Edward D. Jones & Co., L.P.’s
(“Edward Jones”) Motion for Temporary Restraining Order and Preliminary Injunction
[Dkt. 4] filed on September 6, 2019. With that motion, Edward Jones seeks, consistent
with Defendant John Kerr's employment agreement, an order enjoininfydnm
soliciting, attempting to solicit, inducing to leave, or attempting to induce to leave any
Edward Jones client serviced by Defendant while at Edward Jones or with respect to
whom Defendant was privy to trade secret or confidential inform§fikn 4-1].

Plaintiff also seekto enjoin Defendant frorasing, disclosing, or transmitting for any
purpose Plaintiff's dcumentsmaterials, trade secrets, and/or confidential or proprietary
information pertaining to Plaintiff's employees, its operations, and/or its cliehtd his
matter came before the Court for oral argument on October 28, 2019.

For the reasons detailed in this entry, Plaintiff's motion is DENIED.
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Factual Background

l. The Parties

Edward Jones is a limited partnership and a registered broker/dealer operating
more than 14,000 branch offices across the UnitedsStatduding in Westfield, Indiana
[Compl. | 8] It offers a wide variety of investment and financial advisory services and
specializsin operating ongerson branch offices in small to medisimed markets that
have not traditionally been serviced by larger investment firms [Dkt. 5, slir2Kerr
was employeds a Financial Advisor in Edward Jones’s Westfield branch for over
twenty years, beginning his employment in July 1998 until his departure on August 1,
2019 [Dkt. 5, at 2; Dkt. 22, at3]. Mr. Kerr served as the sole financial advisor in the
Westfield branch for his entire tenure [Dkt. 22, at\3]. Kerr asserts, and Edward Jene
does not dispute, that a substantial portion of the Westfield bsacli@nt base was
generatedrom Mr. Kerr's personal network in the community [Dkt. 22, &t Dkt. 22
1,914, 6, 7].

The parties agree that their dispigsubject toarbitration pursuant to the
Financial Industry Regulatory Authority (“FINRAY)Code of Arbitration.
Notwithstanding the FINRA arbitration proceedings, Edward Jones is entitled to seek

preliminary injunctive reliefFINRA RULE 13804(a) (2019).

1 FINRA is a norgovernmental organization authorized by Congress to oversee tlea-brok
dealer industry. FINRA writes and enforces rules governing the k#gitaties of all registered
brokerdealer firms and registered brokers in the United States.
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I. The Agreement
As aconditionof his employment with Edward Jones, Mr. Kerr agreed to an
“Investment RepresentatiEmploymentAgreement” (“the Agreement”), whidhe
executedht the outset of hismployment in 1998Compl., Exh. A] The Agreemenhas
never been nesed
The Agreement requirgbat allof Edward Jones’s property be returned upon an
employee’s termination or resignation. It provides
You shall keep and preserve all furniture, equipment, signs, account records,
customer statements and files, manual, forms, supplies, and literature and shall
deliver such property to Edward Jones, if requested, during the course of your
employment. In the event your employment with Edward Jones ends either
through termination by Edward Jones or through resignation by yowyijlou
surrender to Edward Jones all of the above such property which shall be and
remain the property of Edward Jones.
The Agreement states snsubsequerngaragraph: “It is understood and agreed that the
identities of and information concerning the customers of Edward Jones are confidential
information, constitute a trade secret, and are the sole and exclusive property of Edward
Jones.” The Agreement also prohgdr. Kerr from soliciting Edward Jones’s clients:
For a period of one year following termination of this Agreement, you will not
directly or indirectly solicit sales of securities and/or insurance business to or from
any customer of Edward Jones or otherwise induce any said customer of Edward
Jones to terminate his/her relationship with Edward Jones, if you contacted or
dealt with such customer during the course of, or by reason of, your employment

with Edward Jones or if the identify of such person was learned by you by reasons
of your employment with Edward Jones.



Pursuant to a choice of law clause in the Agreement, the parties agree that
Missouri law governs Edward Jones’s breach of contract cfaims.

[ll.  Mr. Kerr's Departure from Edward Jones and Commencement of
Employment with Thurston Springer Financial

The parties dispute the circumstances underlying Mr. Kerr's departure from
Edward Jones as well atherevents that took place in the days surrounding his
resignation.

In Edward Jones’s version of the facts, Mr. Kerr was facing disciplinary fsaties
work, which promptedEdwad Jonego request that Mr. Kerr report folhaman
resourcesneeting at its headquarters in St. Louis, Missouri on August 1, [Za#pl.

19 42, 43]. Edward Jones claims that Mr. Kerr had to have khewvas going the
terminated at the human resources meetinglamshad begun planning his transition to
Thurston Springr Financial (“Thurston”)Id. 1 44]. At the meeting, Edward Jones
allowedMr. Kerr to resign in lieu of a terminatiandused that opportunity to rend

him of his obligation, pursuant to the Agreement, to returnarigdward Jones’s
propertyin his possessiohld. 1 46, 47]Edward Jonesid not identifywho was present

at the human resources meeting or who directed Mr. Kerr to return Edward Jones’s

2 The clause states, “This Agreement shall be deemed to be a Missouri contrgevamed by

the laws there.” Although Edward Jones initially applied Indianat¢aits breach of contract
claims, it conceded that Missouri law applsdter Mr. Kerr raised thissue. Applying Indiana
choice of law principles and without dispute from the partiehawe no difficulty determining
that Missouri law governs the breach of contract claM&Coy v. Iberdrola Renewables, Inc

760 F.3d 674, 684 (7th Cir. 2014) (“Ferdl courts hearing state law claims under diversity or
supplemental jurisdiction apply the forum statehoice of law rules to select the applicable state
substantive law.”)Allen v. Great Am. Reserve Ins. C066 N.E. 2d 1157, 1162 (Ind. 2002);
(“Indiana choice of law doctrine favors contractual stipulations as torgogdaw.”).

3 Edward Jones does not explain what these disciplinary issues were.
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property nor could counsel for Edward Jones confirm these identities abtitehearing
on the request for an injunctioBdward Jones asserts that Mr. Kerr, knowing a
termination was impendinglicitly printed confidential client reports for the benefit of
his future employer, Thurston, before the St. Louis human resources nj&tthhd4,
45, 50; Dkt. 5, at 5]These reports allegedigted the clients at the Westfield branch
along with their assets managed by the branch as wisleammissiosigenerated by
each clienfCompl. § 45; Dkt. 5, at 5]Edward Jones states that it has been unable to
ascertain the whereabouts ofgheclient reportfCompl. § 49] At the court hearing,
counsel for Edward Jones confirmed that Edward Joeesr contacted Mr. Kerr to
inquire abouthe clients reportprior to initiating this lawsuit.

Mr. Kerr’s factual accoundharply contrastwith Edward Jones’and is buttressed
by his sworn, detailedffidavit. Mr. Kerr states that from July 16, 2019 to July 27, 2019,
he wadravelingin Ireland on business for Edward Jofiekt. 22, at 5; Dkt. 221,  14]
During that time, unbeknownst to Mr. KeEdward Joneseassigned many of Mr. Kerr's
clients[Dkt. 22, at 5; Dkt. 221, § 14]. When Mr. Kerreturned to work in Westfieldn
the afternoon of July 29, 2019, Mr. Kerr was infornieak Edward Jonegquiredhim to
travel to St. Louis on August 1, 2019, fohuman resources meeting regarding an on
going dispute with his lorgme branch office administrator, Kennetta WHibkt. 22, at
5; Dkt. 221, T 15] Upon learning that he was being summoned to St.5.Mii. Kerr
contacted a friend who had experience with Edward Jones to discuss the problems with
Ms. White[Dkt. 22, at 5; Dkt. 221, 1 33] During that conversation, the friend informed

Mr. Kerr that there may be a potential job opportunity for him at Thurston. Mr. Kerr
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states that this was his first awarenefsr discussion regardingny potential
employment with Thurstofid.].

Prior to the Ireland trip or the scheduling of the human resources mee8ng
Louis, Mr. Kerr had previously scheduled a branch meeting for July 30, 2019 [Dkt. 22, at
5; Dkt. 221, 1 16]. On the morning of July 30, in preparation fatmeeting, Mr. Kerr
printed the clienteportsnow in disputdld.]. Because his practice had undemrgan
material changéduring the timene was in Ireland due to the reassignmenEdward
Jonesof his clients, Mr. Kersoughtto review thereportsto fully understad these
changes in preparation for the branch meeting. He statestirahe printed thes
reports he did smpenlyand in the ordinary course of business with the sole purpose of
using them at thbranch meetingDkt. 22, at 5; Dkt. 221, 1 1617]. He claims he had
no intention of resigning or transferring to Thurstamenhe printed the reportsn July
30, 2019Dkt. 22, at 5; Dkt. 221, 1 20].

On August 1, 2019, Mr. Kerr drove to St. Louis to attdre@lhuman resources
meeting.Claiming thathewas wunsure ofthe purpose athat meeting, he opted to bring
the threeclient reportswith him so that he could fully discuss the status of the accounts at
his lranch[Dkt. 22, at 6; Dkt. 221, 1 19]. HoweverJpon arrivalMr. Kerr learned that
Edward Jones had decided tmtontinue his employmefkt. 22, at 6; Dkt. 221, |
20]. He disputes Edward Jonssissertions that h@mselfhad anyprior intention of
resigning or anyrior knowledge that he would be terminatddhis meetindld.].
Notwithstanding hislecisionat the meeting to tender his resignation, Mr. Kerr argues

that no one from Edward Jones ever demanded that he return Edward Jones materials, nor
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did anyone provide any instruct®regarding thelistribution ordisposabf materials
[Dkt. 22, at 6; Dkt. 221, T 21]

Mr. Kerr did not return to higVestfieldbranch office agaifllowing the human
resources meeting St. Louis (with the exception of when he returned to collect his
personal property with Edward Jones’s consent and witnesses p[Bs&n2R, at 6; Dkt.
22-1, 1 34]. Mr. Kerr states that he destroyed the tblieats reportsn his possession
immediately following théanuman resourceseeting, believing this to be the proper
course of action, and never used or referred to the information therein, or any other
Edward Jones informatioafter his resignatioor for any improper purpog®kt. 22, at
7; Dkt. 221, 1 34-35] Mr. Kerr joined Thurston on August 2, 2019, clangithat he did
so only after being forced to resigom Edward Jonefkt. 22, at 6; Dkt. 221, { 23].

Edward Jones did not respondts Reply brief to Mr. Kerr’'s averments that he
did not know he was going to bert@natedand that he had r@ans to leave Edward
Jones for Thurston prior to his resignation. At¢berthearing, counsel for Edward
Jones asserted that Mr. Kerr had worked for Edward Jones long enaugtetstand
that a human resources meetaidieaduarters was always precursor téermination.
Counselffor Edward Jonealso stated that he believed discovery would uncoveais
between Mr. Kerr and Thurston discussing employment opportunities prior to the human
resources meeting. However, counsel ultimately conceded that Edward Jones did not
currently have any evidence, aside from its speculatiorntradict Mr. Kerr's sworn
statements that he had no intention of leaving Edward ks time he printed the

client reports



Edward Jones’s Reply brief also did aoldresdvir. Kerr's assertion that head
printedthe clientreports onlyfor legitimate, businestelated purposes. Edward Jones’s
counsel, after confirming that there was no evidence that Mr. Kerr had taken any steps to
secureemployment with Thurston prior to his resignation, agreed that Mr. Kerr was
operating within therdinarycourse of business when he printedréygortsand was
entitled to take them to his meetsa@ounsel also conceded that Edward Jondsba
evidence that Mr. Kerr had retained or usedctient reports followindis resignation.
Aside from the client reports, Edward Jonesatsaccusediir. Kerr of any wrongful
retention or use of Edward Jones information.

IV.  Mr. Kerr's Alleged Solicitation of Edward Jones Clients

We note that Edward Jones’s requestinjunctive reliefinitially encompassed six
claims: breach of the Agreement’s confidentiality provision; breach of the Agreement’s
non-solicitation provision; violation of the Indiana Uniform Trade Secrets Act
(“IUTSA”), Ind. Code. § 2£-3-1 (2019)yiolation of the Defend Trade Secrets Act
("DTSA"), 18 U.S.C.A. 8§ 18362018) unfair competition; and tortious interference with
business relationships. At tiseurthearing, counsel for Edward Jones concededtthat
lacked sufficienevidenceat thistime to support preliminarynjunctive relief based on

the statutory trade secrets clairmsd tie allegedoreach of theonfidentiality provisiort:

4 After confirming that Edward Jones had no evidence to contradict MrsKiealaration that
he haddestroyed the client reports and never used theppssessed amther Edward Jones
information,following his resignationgounsel was asked if Edward Jones was foregtsng
request for preliminary injunctive relief based on Mr. Kerr’s allegedntion and use of the
documents, which served as the foundation for Edward Jones’$ laethe confidentiality
provision and misappropriation of trade secrets claims. Counsedded that the Court would
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Additionally, despite initially stating that it was seekjrgliminaryinjunctive relief for
its claims of tortious interference with business relationships and unfair competition,
Edward Jonebas not developeasufficientanalysis of the preliminary injunction factors

applicable to either of these claimAccordingly, we limit our revievhereto thealleged

be unable to make a finding favor ofEdward Jones without determining the credibility of Mr.
Kerr, who was not presett testifyat the hearing. Accordingly, wdeny Edward Jones’s
request for preliminary injunctive relief per counsel’s conces&woan if we were to analyze
these claims on the merits, we could not fiméavor ofEdward Jonebased orthe evidence (or
lack thereof) before us at this time. As to Mr. Kerr’s alleged breacleahfidentiality
provision, Edward Jon&sonly evidence is limited to Mr. Kerr’s breaalnen heallegedly failed
to return the documents upon his termination as required by the Agmeddowever, it has
failed to showhow thisaction, absent evidence of retention or use of the reports, caused any
damage to Edward Joresin element of breach of contract under Missouri @layborne v.
Enter. Leasing Co. of St. Lould,C, 524 S.W.3d 101, 106 (Mo. Ct. App. 2017). Edward Jones
likewise has not presentedidence to suppoits statutory trade secrets claims. Even if the client
reportswere trade secrets, Edward Jones has not shown any “actual or threatened”
misappropriation under Indiana law because the evidence, as concededds} tmuEdward
Jones, does not indicate that Mr. Kerr took the client reports mthileit intent, nor does it
indicate his retention or use of the repo@smpare Toyota Indus. Equip. Mfg., Inc. v. LaNd.
1:14-CV-1049IJMSTAB, 2014 WL 3670133, atl (S.D. Ind. July 21, 20149nd Ackerman v.
Kimball Int’l, Inc., 652 N.E.2d 507 (Ind. 1998)ith Logansport Mach. Co. v. Neidlein
Spannzeuge Gmbilo. 3:12CV-233 JD, 2012 WL 1877854, at *9 (N.D. Ind. May 22, 2012)
andDearborn v. Everett J. Prescott,dn486 F. Supp. 2d 802, 820 (S.D. Ind. 20Gmally,

with regard to its DTSA claim, Edward Jones has presatt@dsta minimalist argument,
without citation to a single case, that the statute “predicate[s] hglddit Mr. Kerr’s actions.
Without evidence of Mr. Kerr’s “disclosure or use” of the informatiothe client lists,

however, Edward Jones also cannot show misappropriation under the D 8¥S.C. §
1839(5) (2018).

5> Edward Jones provided only a boilerplate statement of law regardiiogisointerference with
business relationships followed by one sentence stating thattherfaet the elements of claim.
Even if Edward Jonestsarebonesrgument could somehoprovide supporfor a finding ofa
likelihood of success on the merdfthis claim, Edward Jones has ndéntifiedany harm, let
alone irreparable harrfor which there is no adequate remedy at l@sulting fromthis tort.
Similarly, although Edward Jones stated at the outset of itisthaieits unfair competition claim
necestated injunctive relief, it never addressed this cause of actios lmi@fing or at theourt
hearing. Without any factual or legal analysis whatsoever, we cannopgeantinary

injunctive relief for Edward Jonem its claimof unfair competition.
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breach of the nosolicitation provision of the Agreement, whichtieonly clam that
might possibly warrant the preliminairyjunctive relief soughby Edward Jones

Edward Jones alleges that in the days following Mr. Kelejsarture from Edward
Jones and the commencement ofdmgployment with Thurstoriie began soliciting
Edward Jones’s clienf€ompl., 1 4; Dkt. 5, at 4]. Specifically, Edward Jogestends
that Mr. Kerrcontactechis formerclients toannouncehat he had transitioned to
Thurston, hamailed an informational packet about Thurstothtmse clients, and
requestedtleast one of those clientstt@nsfer assets to Thurstfibkt. 5, at 45]. Since
his departure, approximately $8.7 millfoof the $113 million of assets Mr. Kerr
previouslymanaged at Edward Jones have transferred to Thurston.

As evidentiary support, Edward Jorssmitted affidavs from two Edward Jones
employees: John Hermelbracht, Mr. Kerr’s interim replacenaent Kennetta White, the
employeeat Edward Jones in Westfieldth whom Mr. Kerr was at odd€ompl., Exh.
B-C]. Mr. Hermelbracht asserts that “Edward Jones clients told me John Kerr asked at
least one customer to transfer thsic] assets from Edward Jones to Thurstand that
he “learned that multiple Edward Jones clients received a paaierom John Kerr
informing them about Thurston and the services it offitg@ompl., Exh.B  1819].

Ms. Whitesimilarly declares that sh#earned thaMr. Kerr asked at least one customer

to transfer theifsic] assets from Edward Jones to Thurstand that sh8earned that

6 Edward Jones asserted that $11 million of assets had transferred, whilerMestimated this
number to be $8.7 million. Counsel for Edward Jones conceded at tirghbat Mr. Kerr
would have the most accurate assessment.
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John Kerr mailed packets of information about Thurston and the services it offers to
Edward Jones customérfCompl., Exh. C § 12, 14]. Neither affiant provitidetails as
to the source of his/h&nowledge, and counsel for Edward Jones couténbghten the
Court as tdhatinformation or any other evidence beyond that includetiar

affidavits.

Mr. Kerr admits thatafter joining Thurston on August 2, 2019, he contabised
former Edward Jones clienis announce his transitidn ThurstonDkt. 22, at 7; Dkt.
22-1 1 24] He insistshoweverthat he did not solicit clients but merely informed them
of his change iemployment[Dkt. 22, at 7 10, Dkt. 221 10, 25] Mr. Kerr argues that
hisissuance osuch an announcemeamaisnot only consistent with standard industry
practice, but mirrorethe strategymplementedy Edward Jones when it retains new
financial advisorgDkt. 22, at 7; Dkt. 221 Y 24, 25]Counsel for Mr. Kerispeculated at
the hearinghatthe majority of Edward Jones recruitslizing a similarannouncement
procedure would likely bsubject to nossolicitation contractsimilar toMr. Kerr’s, as
these are consistent with industry pracfick]. Counsel for Edward Jones did not
dispute this factuatontention

Mr. Kerr denies using any of Edward Jones’s informatitven issuing his
announcementdamantly maintaing in his affidavit that he discusse&wividual
clients’ abilities to continue utilizing him as their financial advisor only in response to
their specificrequestgDkt. 22, at 10; Dkt. 22 11 2425, 35 41-42]Healso disputes
providing anyinformation to clients about Thurston, includisgpplying the

informational packet, unlessi@hts explicitlyasked for more details on Thurston’s
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services. Mr. Kermmsiststhat he never asked any clients to transfer their assets to
Thurston [d.]. Mr. Kerr also challengethe ambiguous affidavits of Mr. Hesiibracht
and Ms. White, which are based onlytbeir secondiand knowledge, and thus provide
insufficientevidentiary suppotfior Edward Jones’accusationgagainst hinfDkt. 22, at
11]. Mr. Kerr represents that hasanouncement was not aimed at solicithgnts so
much ascomplying withhis fiduciary duty as a Certified Financial Planner to inform
clients of material changes to the management of their assets, which includes notifying
them of his departure from Edward Jofiekt. 22, at 10.].

Mr. Kerr furthernotes thaEdward Jonessued its own letter, dated August 2,
2019, toMr. Kerr’'s formerclients regardindpis transitiorto ThurstonDkt. 22, at 7, 9]
As a part of its letter, Edward Jones enclosed a FINRA notice informing Mr. Kerr's
former clients that Mr. Kerr had left Edward Jofigkt. 22, at 7]. The noticepecifically
instructed clients to contact Mr. Kestith anyquestions regarding his new firm and the
impact of the transition on the client relationsfigh]. Additionally, Mr. Kerr notes that
Mr. Hermelbracht, his interim replacement, began calling clients to inform them of Mr.
Kerr’'s transition on August 2, 2019, which prompted sedrahts to contact Mr. Kerr
about the possibility of transitioning to Thurston before ever receiving Mr. Kerr’s
announcement [Dkt. 22, at 9; Compl. Exh. B 1 19].

In its Reply brief, Edward Jones does not address or otherwise respgdnd to
Kerr's sworn affidavit attesting to the fact that he provided clients with information about
Thurston only upon thenrequest, nor does Edward Jones respond to Mr. Kerr’s

declaration that he never aske® alient to transfer assets. When questioned atdet
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hearing, counsel for Edward Jones confirmed that there &vidence at this time
supportingedward Jones’allegations against Mr. Keraside frontheavermentof Mr.
Hermelbracht and Ms. Whiteeither of whom wapresent at hearing tedify. Mr.
Kerr, on the other hand, providaffidavits fromeightclients; each of whonfollowed
him to Thurstorand confirmed Mr. Kerr'slaims that he&lid not “solicit, induce, or
encourage” clientsn any manneto leave Edward Jones well as hisleclaration thahe
discussed Thurstoonly when the clients initiated the conversation exyplicitly
requested more informatigbkt. 22, Exh. tExh. O].Edward Jones has not identified
any contraryevidence.

Edward Jones’submissions alsdid not address Mr. Kerr's averments that
Edward Jonegself was supplyingnformation to clients regarding Mr. Kerrteansition
during this time periodCounselfor Edward Jonesonfirmed during the court hearing
that Edward Jones did send the FINR@ticeto clients of Mr. Kerr informing them of
his move to Thurstoranddirecting thento contact Mr. Kerr if they had amuestions.
ThoughEdward Jones’s attornelyd not respond, eithan hisbrief or at the hearindgo

the allegatiorthat Mr. Hermelbracht was also calling Mr. Kerr’'s former clients around

"1t is unclear from the briefing if these affiants represent tta pmol ofEdward Joneslients
who transferred to Thurston. While counsel for Mr. Kerr impliext e provided affidavits for
all who had followed Mr. Kerr, this does not appear tadaurate Of the eight affiants, seven
(87.5%)had personal relationships to Mr. Keithis contrasts witMr. Kerr's statenentthat
70% of clients who followed him were close friends and fanditiditionally, while seven of the
affiants wee personally connected to Mr. Kerr, namerefamily. Accordingly,we conclude
that these affiants are not fully representativallihose who transferre@espite these flaws
these affidavit€ompiise the only evidentiary materiatnadeavailable to us relating tiglr.
Kerr’s alleged solicitatiogiven thatEdward Jones has not provided awdence.
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August 2, 2019 to provideis information, Mr. Herrdbracht's affidavit confirms this
fact[Compl, Exh. B { 158.6].

Thetimeline of when the various notifications were issuadasnclusive It
reveals that Edward Jone&#\RA notice and Mr. Kerr's announcememgre likely
issued concurrently; Mr. Kerr appears to henadehis telephone announcements
betweenAugust 2, 209 andAugust 4, 2019andEdward Jones'written notices were
mailed outon August2, 2019 Five of theclients,whose affidavits were submitted
evidence anavho followed Mr. Kerr to Thurstarconfirm that theyfirst received notice
of the transitiorfrom Mr. Hemelbracht's August 22019phone call, nofrom Mr. Kerr
[Compl. Exh. B § 19; Dkt 22, Exh. K, Exh. L, Exh. M, Exh. ©&pur of these affiants
alsostate that Mr. Hermethcht's call prompted them toitiate contact with Mr. Kerto
discusdransferring their assets to Thurs{@kt 22, Exh. K, Exh. L, Exh. M The other
affiant state that shortly after receing Edward Jones’sotification she received Mr.
Kerr’'s callinforming her that he had left Edward Jones. It was during Mr. Keaflghat
she, without prompting from Mr. Kerr, initiated the discussion of transferring her assets
to ThurstonDkt. 22, Exh. O]. The remaining three affiafitst learned of the tragition
of Mr. Kerr from him, rather than Edward Jones. These affialhtsad and continued to
have personaionnectiongo Mr. Kerrthat predated theibusinesselationship with
Edward Jones [Dkt. 22, Exh. |, Exh, J. Exh. Nkewise, theyconfirm that they
requested, without any prompting from Mr. Kerr, more information on transfehang t

accounts to Thurston
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In sum, the evidence establislibat several transferee clients were first notified
by Edward Jones’s own communicatpnotMr. Kerr’s, which prompted therto seek
out additional informatiomelating to theransferof their accountsThe evidence also
shows that other transferee clienigo firstlearned of Mr. Kerr’s transition fromi
announcement, had pre-existipgrsonal relationships with Mr. Kerr. Edward Jones
does not disputthatthe majority of these former clients (approximately J@%o
followed Mr. Kerr to Thurstomveremembers ohis family or closdriends.

Analysis
l. Standard of Review

A preliminary injunction is an extraordinary equitable remedy that is available
only when the movant shows clear ne&drnell v. CentiMark Corp 796 F.3d 656, 661
(7th Cir. 2015). To obtain a preliminary injunction, the moving party must demteistr
(1) a reasonable likelihood of success on the merits; (2) no adequate remedy at law; and
(3) irreparable harm absent the injunctidtlanned Parenthood of Ind., Inc. v. Comm’r
of Ind. State Dep’t of Heal{t699 F.3d 962, 972 (7th Cir. 2012). If the moving party fails
to demonstrate any one of these three threshold requirements, the injunctive relief must
be denied.Girl Scouts of Manitou Council, Inc. v. Girl Scouts of the United States, Inc.
549 F.3d 1079, 1086 (7th Cir. 2008)ting Abbott Labsy. Mead Johnson & Cp971
F.2d 6, 11 (7th Cir. 1992)). However, if these threshold conditions are met, the Court
must then assess the balanceéaims—the harm to Edward Jonatthe injunction is not

iIssuedagainst the harm to MKerr if it is issued—and determine thienpactof an
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injunction on the public interestd. “The more likely it is that [the moving party] will
win [its] case on the merits, the less the balance of harms need weigh in [its] fiavor.
Il. Discussion
A. Likelihood of Success on the Merits

“A party moving for preliminary injunctive relief need not demonstrate a
likelihood of absolute success on the merits. Instead, [it] must only show that [its]
chances to succeed on his claims are ‘better than negligigleéhcia v. City of
Springfield, lllinois 83 F.3D 959, 966 (7th Cir. 2018)uoting Whitaker By Whitaker v.
Kenosha Unified Sch. Dist. No. 1 Bd. of Ed868 F.3d 1034, 1046 (7th Cir. 2017)).

Under Missouri law, a party claimiriigreach of contract must sho(t) the
existence of a valid contract; (2) the rights of plaintiff and obligations of defendant under
the contract; (3) a breach by defendant; and (4) damages resulting from the breach.
Clayborne v. Enter. Leasing Co. of St. LouisCC, 524 S.W.3d 101, 106 (Mo. Ct. App.
2017).Mr. Kerr does not contest the validity of tAgreementwhich restrics him from
directly or indirectly soliciting his former clients, nor does he dispute his obligation not to
solicit Edward Jones’s clientapwever, he does disputérether any actiongy him
constituted “indirect solicitatiorisand thusa breach of the Agreement

“Solicitation” is not defined in the Agreement, but Missouri courts will find
“indirect solicitatioi where “the evidence shows that in making these contacts with
customers defendant sought to maintain and establish further goodwill as a basis for
future benefits.’'McCann v. Barton No. 4:08cv-00574, 2009 WL 90074, *20 (W.D. Mo.

Apr. 1, 2009) quoting Adrian N. Baker & Co. v. DeMarting33 S.W.2d 14, 16 (Mo. Ct.
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App. 1987)) (nternal quotations omittgdAlthough a proposed definition of

“solicitation” has not beeprofferedby the parties, counsel for Edward Jones requested

at the hearing that we adopt a brastgrpretatiorof the term, specifically arguing that

“indirect solicitatioi means any initiated, targeted contact with Edward Jocéents.
Edward Jones itially arguedthat several of Mr. Kerr’s actions qualified as

solicitation: first when hdassued his &hnouncemeritthen, when he mailed

informational packetabout Thurstopand finally, when he asked ored Edward Jonés

clientsto transfer assets to Thurston. Howevergc@msel lateconfirmed at the hearing,

Edward Jones lacks evidentiary support for manypesefactual allegations against Mr.

Kerr. Specifically, counsel for Edward Jonasgmittedthat it had no evidence at this time,

other than its affiantgleclarationsabout whatheyhad “learned,” to contradict Mr.

Kerr's assertion that headsent Thurston information to clients only when prompted by

theclients to do so. Counsel for Edward Joakls®conceded that giving this information

upon request was appropriate and did not consttyehibitedsolicitation. Counsel

also confirmed that Edward Jones ha evidencat this time, outside of the affidavits

from Mr. Hermelbracht and Ms. White, to contradict Mr. Kedé&laration that he did

not ask ay client to transfer assets. Counsel was unable to pravigsupplemental

detailsto corroborateéhe general, secontiand assertions of theo affiantsattesting to

the fact that they had learned in some unspecified fashion that Mr. Kerr had issued such

requestsFinally, counsel also conceded that Edward Jonsadavidence that Mr. Kerr

hascontinued to contact clients after mgtial phone calls in early August 2019.
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Lackingsufficient evidentiary support that Mr. Kerr initiated the transmittal of
Thurston information to Edward Jones clients (and conceding that sending the
information uporclients’ prompting did not breach the Agreement) or that Mr. Kerr
requested anglientsto transfer assets to Thurston, by the conclusion of the hearing
counsel for Edward Jones abandoned these argurfemnising instead solelgn Mr.
Kerr's announcement to his formarents followinghis resignation from Edward Jones
in early August 2019Ve acceptounsel’s concessiomd limit our discussion to the
singleissue of whether Mr. Kerr's announcemenntstituted solicit@on in violation of
the Agreement. Missouri courts have not addressed whether an individual commits
solicitation, directlyor indirectly, when he contacts former clients to notify them that he
has transitioned to a nesmployer.Thus, both Edward Jones and Mr. Kerr healeed
uponcase lawof other jurisdictions to argue their respectilieories

Edward JonesitesMerrill Lynch, Pierce, Fenner & Smith, Inc. v. Schuittz

support ofits assertion that a brokesmnouncement qualifies as an indirect solicitation

8 Edward Jonesites a second holding PrestoX-Company v. Ewingt42 N.W. 2d 85 (lowa
1989) to supporits contentionthatamere announcement qualifies as a solicitatidowever,

we find this case readilyistinguishable as it involves a pesintrol technician, not a financial
advisor. Adiscussed hereaftethe financial broker/dealer industry involves trusted @tatips
between advisors and clients, requiring¢bart to consider public policy implications that the
PresteX court would not havead to entertairEdward Jonesitessix other cases in support of
its general argument that Mr. Kerr solicited clients; however, waoefulreview, only twoof
thosecases support the proposition that an announcement alone, withathany
communication, constitutes solicitatiddee Corp. Technologies, Inc. v. Harn@gl F. 3d 6 (1st
Cir. 2013);MeyerChatfield v. Century Business Servicing, IT&2 F. Supp. 2d 514 (E.D. Penn.
2010);Merrill Lynch, Pierce, Fenner & Smith v. McClaffer87 F. Supp. 2d 124D. Haw.
2003);Merrill Lynch, Pierce, Fenner & Smith, Ine. Chung No. CV 0200659 CBM RCX,
2001 WL 283083 (C.D. Cal Feb. 2, 200Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Cross
No. 98 C 1435, 19998 WL 122780 (N.D. Ill. 1998jate of Spannaus v. Centruy Camera, Inc.
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No. 010402, 2001 WL 1681973 (D.D.C Feb. 26, 2004)Schultzthe defendant had

been employed as a financaansultanfor Merrill Lynch, Pierce, Fenner & Smith, Inc.

(“Merrill Lynch”). Id. at *1. Upon his resignation, the defendant did exaghgt Mr.

Kerr did here—he called his former Merrill Lynchlients toadvise thenof his transition

to a new firm.Also, like Mr. Kerr, he did in reliance on hisluciary duty to inform his

clients of the chage.ld. at *2. TheSchultzcourt rejected the defendanisgument that

this contact wasiotan indirect solicitation:
Despite the “announcement” label the defendant places on it, such initiated,
targeted contact is tantamount to solicitation because there is no reason to believe
that a customer on the receiving end of such a phone call does not assume that the
broker wishes for him to transfer his account. A genuine announcement, by
contrast, has a broader, general nature, such as a newspaper or trade paper
advertisement.
Id. at *3. Mr. Kerrcites twocase$ as support fohis argumenthat his

announcemerdid not constitute solicitation. In Merrill Lynch, Pierce, Fenner & Smith

v. Brinkman'® the courtrejected Merrill Lynch’sargument that the defendant was

309 N.2.2 d 735 (Minn. 1981Howeve, Edward Jones presented these cpses to counsel’s
concessions that Edward Jones had evidenfgto supportMr. Kerr's “announcement.”

9 Mr. Kerr providesone other cassupporting his assertionbutit relates tathe insurance
industry.Getman vUSI Holdings Corp No. 053286BLS2, 2005 WL 2183159 (Sept. 1, 2005).
10 Edward Jones argues tigrinkmanis not persuasive because the District of Arizona has
“rejected defendant’s ‘announcement’ theork{. 24, at 1 (citing Compass Bank v. Hartley
430 F. Supp. 2d 973 (D. Ariz. 2006) (applying Arizona Jame disagreeCompass Banis
factually distnguishable from cases where courtgd@oncluded that announcements were not
solicitations. Specifically, th€ompass Bankourt looked beyond the announcement to evidence
that showedhatthe defendant, while still employed with plaintiff, had delayadgferring

clients to a cewvorker despite having agreed to do so, had prepared his announcements before
resigning from the plaintéémployer, and had overnighted the announcements immediately
upon hs resignation.Thesefacts, coupled with the contacfenmation in the announcement,
causedhe courto conclude that the defendant’s intent behind his announcement wasragt me
to inform.Id. Moreover, the District Court for the District of Arizona affied in 2015 that, per
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prohibited from advisinglients thatie wadeaving the firm and moving stwhereNo.
Cv-08-1751PHX-FJM, 2008 WL 4534299 (D. Ariz. Oct. 3, 2008). The Northern District
of lllinois reached the sanresult, buimore bluntlyin Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. O’ConnewhenMerrill Lynch sought an injunction so broad the defendant
would havenot been permittedto inform his former clients of his transitioNo. 0G-C-

2065, 194 F.R.D. 618 (N.D. Il 2000). In contrastte Schultzcourt, theO’Connor

court statedhat “[i]t would be unlawful, as well as unreasonable, for Merrill Lynch to
seek to prohibit O’Connor from giving his former customers an announcement of his
intent to move to other employment and notice where he could be reached should the
customers wislho contact.”ld. at 620.0f particular relevance here, t@Connorcourt
noted that it was even more disinclined to find that such an announcgasah

improper solicitationgiven that so many of the defendant’s clients were histeng
friends whae personal relationshspvith defendant were what brought them to Merrill
Lynch.Id.

The issuef whena communication becomessolicitation isin a sensa
“metaphysical” question, the answer to which turns out toidiely contextualSeeCorp.
Tech., Inc. v. Harnet731 F. 3d 6, 10 (1st Cir. 2013ke also Fidelity Brokerage
Services, LLC v. Callingri884CV02098BLS1, 2019 WL 1579097, at *7 (Sup. Ct. Mass.

Feb. 11, 2019)0ur ownresearch reveslthat thanajority of courtsvho analyzing this

Arizona state law, “[m]erelyinforming customers of one’s former employer of a change of
employment, without more, is not solicitationJ'P. Morgan Securities LLC v. Krichlo. CV-
15-00979PHX-DGC, 2015 WL 3604199, * 3 (D. Ariz. June 8, 2015).
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iIssuewithin the context of thénancialbroker/dealer industrgejectthe theorythat an
“announcemeritlike Mr. Kerr’s, qualifies as a&olicitation even where an employment
agreemenprohibits bothindirect as well as direct solicitatioht

We join ths majorityin holdingthat Mr. Kerr's announcemedbesnot qualify as
a solicitation where there is no evidenceshowthat Mr. Kerr did anything but inform
his former clientsof his newemploymentNor is there evidence that ingongfully

appropriatedEdward Jonés information to generate these noti¢ésike theO’Connor

11 Bank of America Inv. Services, Inc.Byrd 2:09CV-211, 2:09CV-212, 2009 WL 10184606
(E.D. Va. June 15, 2009%holding that brokers’ telephone calls to former clients to inftrem

of their departure and provide new contact information was not aedhdolicitation)
UBsPaineWebber Inc. v. DowdNo. 015402BLS, 2001 WL 1772856 (Sup. Ct. Mass. July 7,
2004) (holding thaa financial advisor's announcement to former clients stating thhaitie
moved to Morgan Stanley and providing new contact information was salicitation) See

also Callinan 2019 WL 1579097, at*6 (stating that “this Court has explicitly recognized in
numerous prior cases that a financial advisor may notify a chabhe or she has left his or her
former employer and will continue to provide advisory & through a new employer without
such notice being deemed a ‘solicitation,” before holding thaindetfiet’'s prolonged, strategic
phone calls went beyond the purpose of merely providing notifigatloP. Morgan Securities
LLC v. Krich 2015 WL 360419; UBS Fin. Servs., Inc. v. Christensdp. CIV. 131081
MJID/JSM, 2013 WL 2145703, at *5 (D. Minn. May 15, 2013) (“[T]here is a differencecast
soliciting and contacting . . . The Court concludes that a neumal&cement of [Defendant’s]
new employer and contact information to the former clients with whefandant worked . . . is
permissible and reasonable Byt seeNat'| City Corp. v. BoydNo. 1:08CV-2189, 2008 WL
4346444 (N.D. Ohio Sept. 17, 2008) (holdthgt plaintiff had shown a likelihom of success on
the merits where defendant had “mailed out announcement cards as aqmafesgirtesy . . .
and also telephodesome of these people . . .Nterrill Lynch, Pierce, Fenner & Smith, Inc. v.
Napolitanqg 85 F. Supp. 2d 491, 497 (E.D. Pa. 2000) (concluding defeadentice toclients
thathe had switched firms and they were “free to do what they wanted” wadimareere
announcement).

12 Courts are more likely to finduchcontact constituteasolicitation when there is evidence
that the defendantsmployees improperly used confidential records or trade secraigaibt
while at their former employers to issue the announcemseaek*Trade Financial Corp. v.
Pospisil No. 18C-5908, 2018 WL 4205401 (N.D. lll. Sept. 4, 2018)jelity Brokerage
Services LLC v. ClemenNo. 2:13CV-239, 2013 WL 5936671 (E.D. Tenn. Nov. 4, 2013);
Merrill Lynch, Pierce, Fenner & Smith v. McClaffer887 F. Supp. 2d 1244, 1248 (D. Haw.
2003);Merrill Lynch, Pierce Fenner & Smith, Inc. v. Crosblo. 98 C 1435, 19998 WL 122780
(N.D. lll. 1998). However, as previously discussed, there is no msaderethat Mr. Kerr
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court, we credit the fatchat many of the allegedly solicited individuals were Mr. Kerr’'s
friendsand familybefore theyever wereEdward Jones’s clientEdward Jonés
argument in favor of labelinlylr. Kerr's announcements tas former clientas
impermissible solicitations imctually and legallyunavailing.

Mr. Kerr’'s “undisputed assertion that [plaintiff’'s] standard operating procedure for
recruitment and hiring instructs and encousggst the kind of behavior about which
[plaintiff] is now complaining”is also persuasivél & R Block Fin. Advisors, Inc. v.
Majkowskj 410 F. Supp. 2d 1, 3 (D.D.C. 2006). Edward Jones has not disputed that its
own protocoldor bringing on dutyits newly hired financial advisors includes instructing
themto call their former clientso informthem of theimew affiliation with Edward
Jones ando provide their new contact information. flact, its telephone script directs
new hiredo say to former clients

| just wanted to call you to let you know that | am no longer with (former firm). |
didn’t know if anyone told you. | have taken a position with Edward Jones as a

Financial Advisor . . . | would like to give you a little additional information .
My new telephone number is . I would also like to give you my new office
address.

The scriptalso provides thisaveato the new employees

The purpose of this call is to announce your new association with Edward Jones.
Therefore, do not stay on the telephdbe.not solicitthe client’s business.Stick

to the script and get bthe phoneYour sole purpose is to announce your

affiliation with Edward Jones.

utilized the client reports or other confidential information belongmgdward Jones to notify
clients (many of whom he had pegisting, personal relationships with) of his departure.

22



[Dkt. 22-1, Exh. C].Despiteits ownprotocolthat distinguishebetween an
“announcement” o new affiliation andasolicitation,Edward Joneseekshere to ignore
this difference B labelingMr. Kerr’s identicalannouncement strategy as improper,
iImpermissible solicitationEdward Jones fails to explainis apparent inconsistency.
Edward Jones’'misistencan characterizingvr. Kerr's actions as inconsistent with
standard industry practiseeems moradversariathan rational. Mr. Kerr'slescription
of his actions a%usiness as usual in the brokerage commurstgikes us as trye
particularly in light of Edward Jones’s own practices and procedMiggkowskj 410 F.
Supp. 2d at 3.

Our holding here, we believe, is consistent with Missouri’s rule that indirect
solicitation turns on the defendasployee’s intent when contactif@gmer clients.
Adrian N. Baker & Co. v. DeMartind33 S.W.2d at 1&AllIstate-Ins.Co. v. Menards,
Inc., 285 F.3d 630, 637 (7th Cir. 2002) (“[IJn determining the content of state law, the
federal courts must assume the perspective of the highest court in that state and attempt to
ascertain the governing substantive law on the point in question.”). tHesxidence
substantiateMr. Kerr's statedntentthat his announcemesatisfiedhis fiduciary duty to
inform his former clients of material changes to their accounts, whathdesa change
of financial advisorNo evidence before us contradicts Mr. Kerr’s stated purpidsat
Mr. Kerr made no further contact with his fornadients after tks initial notification of
his departure anthat he never provided any information about Thurston unless his
clients initiated such discussion or explicitly requestmore informatiorall

substantiate Mr. Kerr'slaim
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We do not accepEdward Jones’argumenthat indirect solicitation includes any
initiated, targeted contact with Edward Jones’s cligmnen thatthe majority of courts
have reached contraryresult when faced with similar factccordingly, Edward
Jone& request for injunctive relief succumbs on the prong requirstgpaving a
likelihood of success on the meritsitsf claim.

B. Irreparable Harm & Inadequate Remedy at Law

Of equal concerimn terms of our analysiisEdward Jones’s failure to establish
that it has suffered or that it will suffer irreparable h&mom Mr. Kerr’s alleged
“solicitation.” Evenif we were to adopt Edward Jones’s definition of “solicitation” and
condude that Edward Jones hastablishea likelihood of success on the merits,
injunctive relief would not be available Exdward Jones because it has compldtaled
to show that it would experiene@yharm, let alone irreparable harm, basedvon
Kerr's announcement

The evidence before us establistieat most otheKerr clientsEdward Jones
allegedly losto Thurstorwereclients who, after receiving notice from Edward Jones,
sought out Mr. Kerr’s servicest Thurston, or were peoplého had alose personal
connection to Mr. KerrWe fail to see my compensable harm to Edward Jones from the
loss of such busines®Connor, 194 F.R.D. at 621 (concluding that plaintifichaot
shown irreparable harm because it was “inconceivable’défandant’s close friends,
who were never originally plaintiff's clients, would not follow him to his new employer).

Also, given Edward Jonest®ntemporaneousotification tothese clients about Mr.
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Kerr's departure as well @s directions tadhem to nquireof Mr. Kerr if they had any
guestions, any claim of harm from Mr. Kerr's announcement is at befstt¢hed
Theseglaring insufficiencies in Edward Jones’s request for injunctive relief suggest that
its intention in bringing this lawswtasless about vindicating or recovering from or
preventing itdoss of client relationships resulting from Mr. Kerr's acticarsg more to
“teach him a lessorfor having left Edward Jones (after he was firadflconnected up
with a competing firmSee O’Connqrl94. F.R.D. at 620.

To whatever exteridward Jones has been harmed by Mr. Kerr’s actions, any
remedy wouldoe at lawbe@use Edward Jones has raiseconcerns regarding Mr.
Kerr’'s continued contaatith or solicitation ofhis former clientsAlthough the Seventh
Circuit has recognized that a loss of customer relationships can constitute an irreparable
harm for which there is no adequate remedy at there is nd per serule” dictating that
this type oflossalways entitles the employer poeliminary injunctive reliefArjo, Inc. v.
Handicare USA, In¢ No. 18 C 2554, 2018 WL 5298527, at *10 (N.D. lll. Oct. 25, 2018
appeal dismissedNo. 183479, 2019 WL 2208392 (7th Cir. Apr. 15, 201§)oting
Lawson Prods., Inc. v. Avnet, In@82 F.2d 1429, 1440 (7th Cir. 198g)'lhe Seventh
Circuit has specifically disclaimed a ‘per se rule’ that ongoing ‘loss of consumer
goodwill and relationships’ based on past wrongful acts is irrepargble.”)

When, as here, the loss of business can be attributed to an isolated eventsr
rather than an ongoiqghenomenahat riskscausinguture harm, any “goodwill lost” can
likely be compensated by monetary damatgsSee also Tradesman Intern., Inc. v.

Black 724 F.3d 1004, 1013{Tirc. 2013) (“Preliminary injunctions are an ideal
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remedy for plaintiffs whose damages are ongoing and difficult to pinpoihh&re is no
evidenceshowing that Mr. Kerr initiatedny contact with Edward Jones clients since his
August announcemereindEdward Jones has natlvancedny basis to clairthat he
will do so absent an injunction. The Court cannot enjoin a party from doing something he
is evidently not doingTo the extent that Edward Jones has been harmed by Mr. Kerr’s
“solicitations,” such ham flowed fromthe August announcemerdnd damagesanbe
guantified accordingly

C. Balance of Harms

Having determined that Edward Joressfailed to satisfythe legal elements
necessaryo entitle it to a preliminary injunction, our discussion could end.here
However, wedelay to insert @omment orthe public policyaspectof Edward Jones’s
requested relief.

Whatunderlies the holdings ithe reliedupon casebereis a judicialreluctanceo
restrict financial advisors’ communications with their clie@snsumersare entitledo
knowwhen their trusted financial advisoxill no longer be available to sertieem.See
Christenson2013 WL 2145703, at *@yrd, 2009 WL 10184606, at *Tyowd, 2001
WL 1772856, at *10'Connor, 194 F.R.D. at 620. Courts have characterthed
relationship between a financial advisor aed tlients a “a personal relationship
dependent on personal trust,” vestinghe clients the right to be fully informexdbout
the status of their accourtiy the advisor with whom they are familiand have an

established relationshigyrd, 2009 WL 10184606, at *9.
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Suchfinancial advisors camost assuredly be prohibited frdisoliciting” clients
whendoing socontraveestheir employment agreementzsit they should not be
foreclosed fromssuing good-faith communicatiots clientsnotifying themthat he or
she has a left a firm. Such a restrictinoflinges onthe rights ofconsumersnore than it
protectsthe plaintiffemployersSee Christensqr2013 WL 2145703, at *@yrd, 2009
WL 10184606, at *90O'Connot 194 F.R.D. at 620. Accordingly, cougsnerally are
very wary ofissuingpreliminary injunctions that restrict communicationsfioyancial
advisors that merelywform clients ofa material changen the management of their
assets.

The balance of harms betweitye partiesas well as the public interest alswor
Mr. Kerr. Granting the requested injunction would unfaamhd unjustifiablybesmirch
Mr. Kerr’s professional reputation, while denying the injunctaould not harm Edward
Jones interestsparticularly since theonduct alleged by Edward Jones to have occurred
in violation ofthe Agreemensimply did not happe

Conclusion

For the reasons set forth above, DEENY Plaintiff's Motion for Temporary

Restraining Order and Preliminary Injunction [Dkt. 4].

IT 1S SO O®MERED.

Date: 11/14/2019 Fud, BusBaer

SARAH EVANS BARKER, JUDGE
United States District Court
Southern District of Indiana
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