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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JAMES PUGH,
Plaintiff,
V. No. 1:19ev-04224IRSMPB

WENDY KNIGHT, et al.

N N N N N N N N N

Defendants.
Order Denying Motion for Summary Judgment
and Directing Further Proceedings

Plaintiff James Pugh, an inmaté the Indiana Department of Correction ("IDOC")
brought this lawsuit pursuant to 42 U.S.C. § 1983 alleging that he has not received constitutionally
adequatdreatmentfor a sevesgly injured finger. Dkt. 15. The defendants move for summary
judgment arguing that Mr. Pugh failed to exhaust his available administrative esrasdequired
by the Prison Litigation Reform ActRLRA") before he filed this lawsuitor the following
reasonsthe defendants' motion for summary judgment is denied and the defendants are directed
to show why summary judgment should not be entered in favor of the plaintiff on the exhaustion
defense.

I. Summary Judgment Standard

A motion for summary judgment asks the Court to find that there is no genuine dispute as
to any material fact and, instead, the movant is entitled to judgment as a matteiSedaed. R.
Civ. P. 56(a). Whether a party asserts that a fact is undisputed or genuinely dispupedtythe
must support the asserted fact by citing to particular parts of the record, inclugositides,

documents, or affidavits. Fed. R. Civ. P. 56(c)(1)(A). A party can also suppottkay falsowing
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that the materials cited do not @&slish the absence or presence of a genuine dispute or that the
adverse party cannot produce admissible evidence to support the fact. Fed. R. Co)(B(BH(

The moving party is entitled to summary judgment if no reasonabtéridetr could return
averdict for the normoving party Nelson v. Miller 570 F.3d 868, 875 (7th Cir. 2009). The Court
views the record in the light most favorable to the-mmving party and draws all reasonable
inferences in that pargy/favor. Skiba v. lllinois Cent. R.R.dZ 884 F.3d 708, 717 (7th Cir. 2018).

Il. Facts

A. The Grievance Process

ThelDOC maintains an Offender Grievance Proc8ssDkt. 30-1, p. 2 6. The purpose
of the Offender Grievance Process is to provide administrative means Hy wimnates may
resolve concerns and complaints related to their conditions of confinement, incladiptpints
of inadequate medical caid. { 8.

Pursuant to the Grievance Process, an inmate must first attemgstotee a complaint
informally and provide evidencesd the attemptsuch as correspondence or a Request for Interview
form. Id. p. 2-3 9. Specifically, the Grievance Process states:

Before filing a grievance, an offender is required to attempt to resolve a complaint

informally and provide evidence (e.gTo/From' correspondence, State Form

36935, Request for Interviely of the attempt. The offender may do this by

discussing the complaint with the staff member responsible for the situation or, if

there is no such single person, with the person who is nyelwd the area where

the situation occurs.

Dkt. 30-1 p. 19-20.

If the inmateis unable to informally resolve his complaihe must submit aompleted

State Form 45471'0Offender Grievancg,no later than 10 business days from the ddtthe

incident giving rise to the complaint or concern to the Offender Grievance SpebDiktis301 p.

3 at 110. With regard to Offender Grievances, the Grievance Process provides:
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Each completed State Form 4547Qffender Grievancg, must meet the following
standards:

1. Each part of the form shall be completed;

2. It shall be written legibly;

3. It shall avoid the use of legal terminology;

4. It shall raise the same issue that the offender raised in trying to get tineainfor
resolution and document the attempts at informal resolution;

5. It shall relate to only one event or issue;

6. It shall be signed, dated, and submitted by an offender on his or her own behalf,
although it can be written by another offender or staff member if the offender is
unable to do so due to a physical, language, or other problem;

7. It shall explain how the situation or incident affects the offender; and,

8. The offender shall suggest appropriate relief or remedy.

Dkt. 301 p. 2021. The Offender Grievance foritself directs:"Provide a brief, clear statement
of your complaint or concern. Include any information that may assist staff in responding to your
grievance'SeeDkt. 30-1 p. 28.
If the inmateis dissatisfied with the grievance response or receives no grievance response,
he may appeal the response by completing the appropriate sections of State Form 45473,
"Grievance Appedl.Dkt. 30-1 p. 5 § 20. The Grievance Process provides:
Appeals must addss the basic matter of the grievance. The appeal may contain
additional facts or information regarding the original issue and may raisergsnce
regarding the response from the previous level, but it shall not raise new or
unrelated issues. The offender must state why the previous response was
unacceptable, thereby establishing a rationale for the appeal and the basis for a
reinvestigation. The appeal must be legible, signed, and dated by the offender,
unless the offender cannot sign the appeal and a staff member has indicated why
the offender was unable to sign.
Dkt. 301 p. 23.1f, after receipt of the appeal response, ith@ateis still dissatisfied, or no
response iseceived within the time framégemay appeal to the Department Offender Grievance
Manager.d. p. 51 23. Exhaustion of the grievance process requiregnarateto attempt an

informal resolution, to file a formal grievance, file an appeal with the Warden/Designee, and to

file asecond appeal with Offender Grievance Manadgep. 6-7  28.
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B. Mr. Pughs Use of the Grievance Process

On March 23, 2019, Mr. Pugh submitted"Request for Healthcafeand he wrote
"Informal Grievancéat the topld. p. 71 33 p. 27 The Request for Healthcare was directed to
Lisa Bergesonld. In the Requdsfor Healthcare, Mr. Pugh asserteanong other thingshat a
specialist recommended that he return to see the spefmaliss injured finger, and that Wexford
had instead recommended four physical therapy visitS.he response, dated March 25, 201
stated that Dr. Savino had reviewed the information from the physical therapist, andl&ations
request had been submitted and procedded@he medical records also indicated that Mr. Pugh
had undergone a nursing visit March 23, 2019, during which he had been referred to a provider.
Id. The provider visit was expected to allow a doctor to review the results of the caosultat
requestid.

Mr. Pugh filed an Offender Grievance form on April 4, 2019. Dki1308 34 p. 28 In
the Grievancelir. Pugh claimed that he could not make a fist with his right hand and that he had
pain.ld. He statedhat the physical therapist said that she could not help him and that he should
be seen by specialistld. He asked to be setiack to an outside specialikd.

Robert Stafford, the Offender Grievance Administratothattime,emailedHSA Chris
Hufford requesting a response to the Grievance. Dkt. 3BX[36-37 p. 29 Mr. Hufford stated
among other thingshatMr. Pughsrequest to be seen by a specialist had been communicated to
the site medicgbroviderbeforethe healthcare request had beereived and processed on March
25, 20191d. On April 9, 2019, Mr. Stafford responded to the Grievance, reiterating the infonmatio
Mr. Hufford had provided. Dkt. 30-1 p.fP37, p. 30.

Mr. Pugh filed a Grievance Appeal on April 9, 20Dkt. 30-1 p. 9 1 38 p. 31 In the

Appeal, hestatedthat the only onsite treatment he had been receiving was Tylenimisingttions
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to continue to perform the exercises as the orthopedic physician had recommdndtésl.
indicated that he had been to four physical therapy sessions and thedtiinentvas not working.
Id. He again asked to see an outside orthopedic surigedineGrievance Appeal was not directed
to any particular individual and did not mention a policypoocedure of Wexford to deny
evaluations by outside physiciahg.

The response to the Grievance Appeal, dated April 12, 2019, stated that the Level I
response was correct and that Mr. Pugh should continue with the medically recommended
activities.Dkt. 30-1 p. 9-107 39 p. 32.

[1l. Discussion

The defendants seek summary judgment arguing that Mr. Pugh failed to exhaust his
available administrative remedies because his grievances did not specificadigsaeither Dr.
Savinoor Wexford. The defendants go on to argue tiagn ifMr. Pughsuccesfully exhausted
his administrative remedies aseibherDr. Savino or Wexford, one of thedefendants will still
have tobe dismissed because the IDOC policy requiresirthmate toaddress eachrievance
separately.

The PLRA requires that a prisoner axist fis available administrative remedies before
bringing suit concerning prison conditions. 42 U.S.C. § 1997s¢&)Porter v. Nussl®&34 U.S.

516, 52425 (2002)"[T]he PLRASs exhaustion requirement applies to all inmate suits about prison
life, whethrer they involve general circumstances or particular episodes, and whetheldbey al
excessive force or some other wrdnigl. at 532 (citation omitted).Proper exhaustion demands
compliance with an agen'sydeadlines and other critigalocedural rules because no adjudicative
system can function effectively without imposing some orderly structure on the aduitse

proceedings.Woodford v. Ngo548 U.S. 81, 9®1 (2006) (footnote omittedsee alsdole v.
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Chandler, 438 F.3d 804, 809 (7th Cir. 2006)"'To exhaust remedies, a prisoner must file
complaints and appeals in the place, and at the time, the 'prastministrative rules requitg.
(quoting Pozo v. McCaughtry286 F.3d 1022, 1025 (7th Cir. 2002)). Thuisp exhaust
administraive remedies, a prisoner must take all steps prescribed by the'prig@vance
system: Ford v. Johnson362 F.3d 39, 397 (7th Cir. 2004). It is the defendanisien to establish
that the administrative process was availaBke Thomas v. Ree§&87F.3d 845, 847 (7th Cir.
2015) (Because exhaustion is an affirmative defense, the defendants must estableh that
administrative remedy was available and that [the plaintiff] failed to pursye it.

The defendantslo not argue that Mr. Pugh failed tongplete theGrievanceProcess
regarding his complaint that he was not getting appropriate care for his injuredifistgad, the
defendantargue that Mr. Pugstill failed toexhaust his available administrative remedies because
he did not naméhem speifically in his grievances. But the Supreme Court has explained that
notice to an individual that he might be sudts not been thought to be one of the leading
purposes of the exhaustion requireniemind that"the primary purpose of grievancds to
alert prisonofficials to a problem, not to provide personal notice to a particular officiahéatay
be sued.Jones v. Boclg49 U.S. 199, 219 (200{yuotingJohnson v. Johnso@85 F.3d 503,
522 (5th Cir. 2004) Instead,"[t]he level of detail necessary in grievancego comply with
the grievancerocedures will vary from system to system and claim to claim, but it is
the prison'sequirements, and not the PLRA, that define the boundaries of proper
exhaustion.'ld. at 218.

The defendants assert that under the Grievance Pracgssatemust specifically grieve
each individual staff member or entity with which the offender has a complaint, providing t

specifics of the persons or entities' actions or inactions. Dkt. 30-1 p. 7 1 29. But the defégmdants
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not point to a specific section of the Offender Grievance Process that contaiasregairement
and the Court's review of the Grievance Process reveals no such requiranseniith respect
to an inmate's attempt at informasodéution, the Grievance Process provides:

Before filing a grievance, an offender is required to attempt to resolve a complaint
informally and provide evidence (e.g., "To/From" correspondence, State Form
36935, "Request for Interview") of the attempt. The offender may do this by
discussing the complaint with the staff member responsible for the situation or, if
there is no such single person, with the person who is in charge of the area where
the situation occurs.

Dkt. 30-1 p. 1920. While this provision suggests that an inmate may discuss his complaint with
the responsible staff member, it does not require it and allows the inmate te digcsguation

with someoneelse who idn charge. The defendants provide no explanation for why Mr. Pugh's
health care request sent to Lisar@esordid not satisfy this requiremehtNext, the Grievance
Process lists the requirements of a formal grievance as follows:

1. Each part of the form shall be completed;

2. It shall be written legibly;

3. It shall avoid the use of legal terminology;

4. It shall raise the same issue that the offender raised in trying to get tineainfor
resolution and document the attempts at informal resolution;

5. It shall relate to only one event or issue;

6. It shall be signed, dated, and submitted by an offender on his or her own behalf,
although it can be written by another offender or staff member if the offender is
unable to do so due to a physical, language, or other problem;

7. It shall explain how the situation or incident affects tifenaler; and,

8. The offender shall suggest appropriate relief or remedy.

! The defendants also suggest, but do not atbaeMr. Pugh failed to comply with the Grievance
Process when he filed a health care request form and not a request ¥oevinferm. But, the
Grievance Process identifies a Request for Interview form as an exangplendbrmal attempt
at resolution, not as the exclusive manner to do so. DKL [8019. Moreover, even if a Request
for Interview form is required, Mr. Pugh's formal grievance was accepted, ngastrict
compliance with the Grievance ProceSee Riccardo v. RauscB75 F.3d 521, 5234 (7th Cir.
2004) (when a state treats a filing as timely and resolves it on the meritsgtfange has served
its function).
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Dkt. 30¢-1 p. 2021. Nothing in this list requires the inmate to specifically name the responsible
individuals.

In short, because the Grievance Process did not require Mr. Pugimo the specific
individuals responsible for his alleged lack of medical care, the defendants hadedashow
that he did not exhaust his available administrative remedies with respect to his atgimst
them SeeMason v. Corizon, Inc2018 WL 1210949, at *3 (S.D. Ind. Mar. 8, 2018){laining
that the IDOC grievance policy does not require an inmate to name a specific irgtiwydor
v. Williams 2018 WL 419984, at *2 (S.D. Ind. Jan. 16, 2018) (addressirgarlier version of the
IDOC grievance policy andconcluding “"the grievangeolicy does not require an inmate
to namecorrections officers igrievancesn order to exhaust administrative resfies"); cf. Dye v.
Kingston,130 F. App'x 52, 55 (7th Cir. 2005)We and the majority of the circuits have never
endorsed ..the defendantsnvitation to engraft onto 8 1997e(a) a requirement that defendants to
a civil suit be first named in an inmat@rison grievanc®.

The defendants also argue that if Mr. Pugh did exhaust his available administrative
remedies, he necessarily could have done so as to only one, but not both, of them because the
Grievance Process requires a grievance to relate taoalgvent or issue. But one event or issue
may involve multiple correctional officials or entities. Thus, the fact that aagreevmust relate
to only one event or issue does not mean that an inmate must grieve each person involved in that
event or issuseparately.

In short, it is undisputed that Mr. Pugh exhausted his available administrative remedies
regarding his medical care complaints in this case. In addition, while Mr. Pugh did cibcalbe
name Dr.Savinoor Wexford in his grievances, the defendants have identified no requirement of

the Grievance Process that he doos@ny requirement that he file separate grievances against
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each person or entity involved in his medical care. Accordingly, the defendants engitted to
summary judgement on the affirmative defense that Mr. Pugh failed to exhaust hablavail
administrative remedies.
IV. Conclusion and Rule 56(f) Notice

For the foregoing reasons, the defendants' motion for summary judgment on the affirmative
defense that Mr. Pugh failed to exhaust his available administrative remefiesHeefiled this
lawsuit, dkt. [29], should never have been filed eaknied Moreover, he current record before
the Court shows that Mr. Pugé entitled to summary judgment on the defendlatffirmative
defense of exhaustion. Therefopairsuant to Rule 56(f)(1), the Court gives the defendants
notice of its intent to grant summaryjudgment in the plaintiff's favor on this issue The
defendants havehrough August 10, 2020 in which to respond to the Colsrtproposal.
Alternatively, the defendants may withdraw #dférmative defense by this date.

IT 1S SO ORDERED.

Date: 7/15/2020 M W%

JAMES R. SWEENEY II
United States District Court
Southern District of Indiana
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