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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
BRENDALYNN WHITE,
Plaintiff,
VS. No. 1:19-cv-4370JMS-DLP

AMERICAN FAMILY MUTUAL INS. Co.,

N N N N N N N N N

Defendant

ENTRY GRANTING MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS,
SCREENING COMPLAINT, AND DIRECTING SERVICE OF PROCESS

Pending before the Court are Plaintiff Bredaan White’s Complaint, filing No. 1],
and Motion for Leave to Proceéa Forma Pauperis[Filing No. 2. This Orderaddresses Bl
White’s Motion, screens her Complaint pursuan®U.S.C. § 1915(e)(2and directservice
of process

l.
MOTION TO PROCEED IN FORMA PAUPERIS

28 U.S.C. 8 1915(g)ermits the Court to authorize a plaintiff to file a lawsuit “without
prepayment of fees” if the plaintiff “submits an affidavit” demstating thashe lacks the assets
to pay the filing fee at this time28 U.S.C. § 1915(a)(1) Ms. White’s Motion for Leaveto
Proceedin Forma Pauperis[2], meets this standard and is theref@RANTED. 28 U.S.C.
§1915(a)

The Court notes that, whilen forma pauperisstatus allows the plaintiff to proceed
without pre-payment of the filing fee, the plaintiff remains liable for thd fek. Robbins v.
Switzer,104 F.3d 895, 898 (7th Cir. 1997 very in forma pauperiditigant is liable for the

filing fee; “all [18 U.S.C.]8 1915(a) does for any litigant is excuse pne-payment of fees”)
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(emphasis in original).The Court does not have the authority to waive the filing fee, and it
remains due despite plaintiffis forma pauperistatus. Fiorito v. Samuels2016 WL 3636968,
*2 (C.D. lll. 2016)(“The Court does not have the authority to waive a filing feelgpPaniel v.
Meisner 2015 WL 4773135, *5 (E.D. Wis. 201fgame principle). The filing fee fon forma
pauperis litigants is $350. SeeUSDC Fee Schedule dtttps://www.insd.uscourts.gov/fees
financiakinformation (stating that the $400lihg fee includes a $50 administrative fee, but that
the administrative fee “does not apply to...persons granted in fpauperis status undeg
U.S.C. 8§ 1919. Immediate payment is notgeired; however, the $350 balance remains owing.
.
SCREENING

A. Screening Standard

Pursuant t@8 U.S.C. 8§ 1915(e)(2}he Court shall dismiss a case brought by a plaintiff
proceedingn forma pauperis‘at any time if the court determines that . . . the action . . . is
frivolous or maicious; . . . fails to state a claim on which relief may bentgrd; or . . . seeks
monetary relief against a defendant who is immune from sudf.telin determining whether a
complaint states a claim, the Court applies the same standanhen addreisgy a motion to
dismiss undefFederal Rule of Civil Procedure 12(b)(®eelLagerstrom v. Kingstar463 F.3d
621, 624 (7th Cir. 2006) 0 survive dismissal:

[the] complaint must contain sufficient factual matter, acceptdduasto state a

claim for relief that is plausible on its face. A claim has fagiausibility when

the plaintiff pleads factual content that allows the court tovdthe reasonable

inference that the defendant is liable for the misconduct alleged.
Ashcroft v. Igbal556 U.S. 662, 678 (2009)

B. Complaint

Ms. White checked a box on her Complaint indicating her intemmvokethe Court’'s

diversity jurisdiction. Filing No. 1 at 3] She alleges that she is a citizen of Indiana and that
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Defendant American Family Mutual Insurance Compamriérican Fanily”) is incorporated

under the laws of Wisconsin with its principal place of busine¥gigtonsin. Filing No. 1 at 3

4] She further alleges that the amount in controversy, ndwdimg interest and costs, is

$2,500,000. Filing No. 1 at 4]

Ms. White asserts that her home was damaged by a,stausing water to leak into the

house [Filing No. 1-2 at 1] She states that she attempted to file an insurance @hm

American Family, but the company refused to listen to her claidntald her not to call back.

[Filing No. 1-2 at 1] Later, she hired a contractor to fix damage to the roof, lssaddntractor,

believing that the insurance company should pay for the damage, cattedcAn Family

himsdf. [Filing No. 1-2 at 1] At that point, American Family agreed to pay the contractor to fix

the roof, but “told the contractor to put the roof on tight, causing tbistatre to stayn the

house,” which in turn caused further damagdeliffg No. 1-2 at 1]

Ms. White alleges that her insurance policy with American Racalered damage to her
house resulting from storms, but American Family did not handle hen @maa timely or
appropriate manner or pay anything that was owed under the patause she is an African

American woman. Hiling No. 12 at J. She seeks to recover monetary damages for damage

cause to her home and the health of her family resulting from excessummisncluding the

death of her daughterFiling No. 1 at §

C. Discussion

“[Nt is always a federal court’s responsibility to ensure it juaisdiction. . ..” Hukic v.
Aurora Loan Servs 588 F.3d 420, 427 (7th Cir. 2009For the Court to exercise diversity
jurisdiction, the plaintiff and defendant must &iézensof different states and the amount in

controversy must exceed 875,000, exclusive of interest astgl. @8 U.S.C. 81332(a)(1)
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The citizenship of a mutual insurance company turns on the corporate iffois
considered to benderapplicable state lavceeMut. Serv. Cas. Ins. Co. v. Country Life.l@®.,
859 F.2d 548, 551 (7th Cir. 1988)oting that Texas law rendered XBs mutual insurance
company an unincorporated association while Minnesota law renderededdita mutual
insurance company a corporatiortjere, it appears that mutual insurance companies are treated
as corporationsinder Wisconsin law.SeeWis. Stat. § 611.18establishing the process for a
mutual insurance company to obtain a certificate of incorporditam the state Commissioner
of Insurance). Accordingly, the Court will applythe ciizenship rules for corporation®
determine American Family’s citizenship

A corporation is a citizen of the state in which it is incorporatedtb@dtate in which its
principal place of business is locateBmoot v. Mazda Motors of Am., Ind69 F.3d 675, 676
(7th Cir. 2006) Ms. Whitealleges that American Family is incorporated in Wisconsin with its
principal place of business in Wisconsind, therefore, is a citizen of WisconsifFiling No. 1
at 4] At this stage, the Court has no reason to question thesetialtesgaSeealso Murray v.
Mississippi Farm Bureau Cas. Ins. C®51 F.R.D. 361, 364 (W.D. Wis. 200@)eating
American Family as aitizen of Wisconsin for purposes of diversity jurisdictionys. White
has also alleged that she is a citizen of Indiana and that the amaamitroversy, not including
interest and costs, is $2,500,000. [Filing Net.B Thus, the Court is satisfigtiat diversity
jurisdiction exists.

Because this is a diversity action, the Court must determine wiaitlisssubstantive law

governs tk dispute by looking to the choia#-law rules of Indiana, the forum statelupiter

1 A search of theecords of theNational Association of Insurance Commissiongnsws that
American Family did so incorporate in Wisconsin in 192%ee https://sbs.naic.org/solar
externatlookup/lookup/company/summary/54218653?jurisdiction=WI
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Aluminum Corp. v. Home Ins. C@25 F.3d 868, 873 (7th Cir. 2000Under Indiana choieef-

law rules, insurance contract cases are governed by thef ke state “in most intimate contact
with the facts,” focusing on the location of the insured riskat'l Union Fire Ins. Co. of
Pittsburgh, PA v. Standard Fusee Cqor§40 N.E.2d 810, 816 (Ind. 2010Here Ms. White's
home—the insured propertyappears to be located in Indiarend thereforehe Court will
apply Indiana substantive law for purposesdetermining whether she has stated a claim for
relief related to her insurance contract.

Under Indiana law, an insured who believes that an insurance claitmebaswrongly
denied has two distinct legal theories available, one for breattte afisurane contract and one
for the tort of breach of the duty of good faith and fair dealiRgtel v. United Fire & Cas. Cp
80 F. Supp. 2d 948, 952 (N.D. Ind. 20@6ijing Erie Ins. Co. v. Hickmar622 N.E.2d 515, 520
(Ind.1993). The esential elements of a breach of contract action are the existéaceontract,
the defendant’s breach thereof, and damagé#ite v. State Farm Mut. Auto. Ins. .C@09
N.E.2d 1079, 1082 (Ind. Ct. App. 1999 he obligation of good faith and fair dealing with
respect to the discharge of the insisegontractual obligation includes the obligation to refrain
from: (1) making an unfounded refusal to pay policy proceeds; (2) causing an unfounded delay
in making payment; (3) deceiving the insured; and (4) exercising anyr @wtfaantage to
pressure an insured into a settlementerfclaim. Erie, 622 N.E.2d at 519 An insurer breaches
its duty of good faith when it denies liability knowing there is no raipprincipled basis for

doingso. Freidline v. Shelby Ins. Co774 N.E.2d 37, 40 (Ind. 20Q2)

2 Given that the Court has only a limited universefaaftual allegationdefore it and has not
viewed the relevant insurance policy, this chadtdéaw determination is preliminary and may be
revisited as the facts and the parties’ arguments require.
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Here, Ms. White allegethat American Family refusdd pay her claim fostorm damage
in accordance with her policy and that it did so because sae Adrican Americanwoman
These allegations are sufficiemt state claims for both breach of contract and breach of the duty
of good faith and fair dealing.See White 709 N.E.2d at 1082Erie, 622 N.E.2d at 519
Freidline, 774 N.E.2d at 40 Accordingly, such claimshall proceed.

II.
CONCLUSION

Based on the foregoind)e Court makes the following rulings:

1. Ms. White’s Motion to Proceekh Forma Pauperis[2], is GRANTED.

2. At this time, the Court has not determined that the action mustsb@sdied pursuant to
28 U.S.C. § 1915(epnd therefore the actighall proceed.

3. BecauseMs. Whiteis proceedingn forma pauperisFederal Rule of Civil Procedure
4(c)(3)requires the Court to order servicAccordingly, he cerk isdesignated pursuant
to Rule 4(c)(3) to issue process to DefendAmierican Family Mutual Insurance
Companyin the manner specified by Rule 4(d). Process shall consist of thel&@otmp
[Filing No. 1], applicable forms (Notice of Lawsuit and Request for Waiver ofie of
Summons and Waiver of Service of Summons), and this Entry
If Ms. White believes that additional claims were alleged in the Complaunt, not

identified by the Courtn this Entry, she shall have unflecember 4, 2019 to identify those

claims.

Date: 11/5/2019 Qmﬂm ron) m

/Hon. Jane Mjag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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