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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JAMES M. LEWIS,
Plaintiff,
No. 1:20€v-00640JRSDLP

PAUL TALBOT, et al.

N N N N N N N N N

Defendants.

Order Denying Motion for Summary Judgment
and Directing Further Proceedings

Plaintiff James Lewis, an Indiana inmate, brought this lawsuit pursuant to 42 U.S.C. § 1983
alleging that the defendants have denied him constitutionally inadequate medickdrdaise
painful trigger thumb condition. The defendants move for summary judgment arguing that
Mr. Lewis failed to exhaust his available administrative remedies as requirdae biyrison
Litigation Reform Act ("PLRA") before he filed this lawsuit. For the followings@as the motion
for summary judgment is denied and the defendants are directed to show cause why summary
judgment should not issue in favor of Mr. Lewis on the affirmative defense.

I. Summary Judgment Standard

A motion for summary judgment asks the Court to find that there is no genuine dispute as
to any material fact and, instead, the movant is entitled to judgment as a matteiSedaed. R.

Civ. P. 56(a). Whether a party asserts that a fact is undisputed or genuinely dispypedtythe
must supporthe asserted fact by citing to particular parts of the record, including depositions,
documents, or affidavits. Fed. R. Civ. P. 56(c)(1)(A). A party can also suppottlzy falsowing

that the materials cited do not establish the absence or presengerafi@e dispute or that the

adverse party cannot produce admissible evidence to support the fact. Fed. R. Coj(B(BH(
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The moving party is entitled to summary judgment if no reasonabtéridetr could return
a verdict for the nomoving partyNdson v. Miller, 570 F.3d 868, 875 (7th Cir. 2009). The Court
views the record in the light most favorable to the-mmving party and draws all reasonable
inferences in that pargy/favor. Skiba v. lllinois Cent. R.R. C&84 F.3d 708, 717 (7th Cir. 20118

Il. Facts

The Indiana Department of CorrectionIOC") maintains an Offender Grievance
Process.SeeDkt. 403 § 5. The purpose of the Offender Grievance Process is to provide
administrative means by which inmates may resolve concerns and complaiteis telsheir
conditions of confinement, including complaints of inadequate medicalldare.

At the time of Mr. Lewis's complaints in this case, Beevance Process required the
offender toinitiate the Process bgubmiting an informal grievancdd. 71 After submitting an
informal grievancean inmate must first file a formal grievance by submitting a grievance form to
the grievance specialidt. I 6. A formal grievance must be submitted within ten business days of
the date giving rise to the complaint. Dkt. 40-1 p. 9.

If it is not submittedvithin ten business days, the offender grievance specialist may return
it. Dkt. 401 p. 10.Further,the Grievance Process provides, "The Offender Grievance Specialist
has the discretion to consider a grievance that does not conform to the rulesig tfaad cause
for the violation. An example of good cause is an inability to comply for reasons outside of the
offender's control.ld. If a grievance is returned, is the offender's responsibility to "make the
necessary revisions to the grievance form and to return the revised form to the CHeenznce

Specialist within five (5) business days from the date it is returied.”

! That step has since been eliminateld.



The Grievance Process goes on to provide thafter receipt of the grievance response,
the problem is not resolved the inmate's satisfaction, he must appeal the decision by submitting
a Level 1 grievance appeal to the Warddnp. 12.If, after receipt of the appeal response, the
inmateis still dissatisfied, or no responseéseived within the time frambégmay appeal to the
Department Offender Grievanbéanagerld.

The defendants state that there is no recordMinakewis filed any informal grievances
or formal appeals related to his claims in this case. Mr. Lewis states thddrhited a request for
interviewabout his thumb on Octob&B, 2019. Dkt. 44 p. BVIr. Lewis filed a formal grievance
on November 2, 201%eedkt. 40-2. he grievance stated:

On or around April of 2019, | noticed and developed pain in my right thumb. Next
my thumb started to click, like it was popping in and out of socket. This went on
for 5 months, while being told by Dr. Talbot (Facility Doctor) to wesplant/brace

every 30 days and take Tylenol. | was also told | would be seetveagmonth to
receive a cortisone shot, but at that time him and his colleagues felt there was
nothing wrong seriously and the brace would heal my thumb. | was finallpsent

in Sept. of 2019 aftel] complaining more andhore. After receiving shot from
outside orthopedic doctor, | was told | would be brought back for a faljpwo

see if shot worked with inflammation. After coming back for foHopvvisit on 10

21-19, | was told shot wasn't successful and that the brace | was ordered to wear
during prolonged period was not designed to heal/fix, so it was wrong for Dr. Talbot
to advise me that it was, so that he wouldn't have to send me out for "real"
professional treatmenAlso, at this 2nd visit, | was told | nesdireconstructive
surgery on my right thumb, and | would be brought back for consultation with hand
surgeon, and had | been sent out months ago, | would not need surgery.

Dkt. 40-2. For relief, Mr. Lewis requested, "proper treatment moving forwiatd."
The grievance was returned antimely.ld. The explanation on the return of grievance
form stated: "You have submitted the form too late and have not shown any good reason for the

delay..." Id.



[1l. Discussion

The defendants seek summary judgment arguing that Mr. Lewis failed to exhaust his
available administrative remedies becahbeedid not file an informal grievance or a grievance
appeal as required by the Grievance ProcEss defendants also argue that Mewis's formal
grievance was filetbo late according to the Grievance Process.

A. Applicable Law

The PLRA requires that a prisoner exhaustdvailable administrative remedies before
bringing suit concerning prison conditions. 42 U.S.C. § 1997s¢&)Porter v. Nussl®&34 U.S.
516, 52425 (2002)'[T]he PLRAs exhaustion requirement applies to all inmate suits about prison
life, whether they involve general circumstances or particular episodes, artemihetly allege
excessive force or some other wrdnigl. at 532 (citation omitted).Proper exhaustion demands
compliance with an agen'sydeadlines and other critical procedural rules becausédjndicative
system can function effectively without imposing some orderly structure on the aduitse
proceedings.Woodford v. Ngo548 U.S. 81, 9®1 (2006) (footnote omittedsee alsdole v.
Chandler, 438 F.3d 804, 809 (7th Cir. 2006)'To exhaist remedies, a prisoner must file
complaints and appeals in the place, and at the time, the 'prastministrative rules requitg.
(quoting Pozo v. McCaughtry286 F.3d 1022, 1025 (7th Cir. 2002)). Thuisp exhaust
administrative remedies, a prisoneust take all steps prescribed by the prsarievance
system: Ford v. Johnson362 F.3d 39, 397 (7th Cir. 2004). It is the defendanisien to establish
that the administrative process was availaBke Thomas v. Ree§&87 F.3d 845, 847 (7th Cir.
2015) (‘Because exhaustion is an affirmative defense, the defendants must estableh that

administrative remedy was available and that [the plaintiff] failed to pursye it.



B. Mr. Lewis's Use of the Grievance Process

The defendants first argubat Mr. Lewis failed to exhaust his available administrative
remedies because he did not file an informal grievance. But Mr. Lewis contends thedl la fi
informal request for interview on October 13, 2020. In fact, his formal grievemtiins a
notaton stating, "As of 142-19, have not gotten a response back from medical about my informal
grievance." Dkt. 402- p. 14. And even if he did not, his formal grievance was not rd@died
reasonCf. Riccardo v. Rausct875 F.3d 521, 524 (7th Cir. 200@When a state treats a filing as
timely and resolves it on the merits, the federal judiciary will not segaeds that action, for the
grievance has served its function of alerting the state and inviting correctwe.'a¢titing Pozo
v. McCaughtry286 F.3d 1022, 1025 (7th Cir. 2002)).

The defendants next argue that Mr. Lewis's formal grievance was untimely b#tause
incident it challenges took place in April of 2019. But that is too cramped a readirglagwis's
grievance. While the grievance states that Mr. Lewis began experiencing pain in his thysnb in A
of 2019, it goes on to explain the course of care he experienced for his pain through at least
September of 2019d. Further, Mr. Lewis requested in that grievance, "proper treatment moving
forward."Id. It is a reasonable inference from this request that Mr. Lewis not only wasgrievi
the alleged improper treatment he had received in the past, but also the treatwaentdwiving
atthetime he filed the grigance Becauséhe grievance indicates that his condition wagoing,
it should not have been rejected as untim@geEllis v. Vadlamudi568 F.Supp. 2d. 778, 7&3+
(E.D. Mich. 2008)("a grievance that identifies the persistent failure to address[twslitions]
must be considered timely as long as the prison officials retain the power to do something about
it."); see also Meeks v. Sulierdo. 11C-0054, 2012 WL 5985482, at *3 (E.D. Wis. Nov. 29,

2012) (finding that a grievance filed in October of 2010 was sufficient to exhaustbéaila



administrative remedies for all claims relating to an ongoing condition, explainindkéMegms
of deliberate indifference should not be viewed as isolated incidents, but as atioallefja
inadequate medical care over the course of years by multiple prison healthffanestbers.")

In reply, the defendants argue thatMr. Lewis believed his grievance was returned
improperly, it was his responsibility "to take the next step in the grievance pfdokssis p. 4.
Because he did not4submit his grievance, the defendants argue that he failed to take that next
step and therefore failed to exhaust his available administrative remedieteBGrievance
Process does not provide that an offender should file a second grievance when theviaste@ri
was rejected. Further, the rejection of his grievance as untimely likely, ancstamdiably, left
Mr. Lewis with the impression that further grievances also would be rejeksetie Supreme
Court has heldan administrative procedure is unavailableen "prison administrators thwart
inmates from taking advantage of a grievance process through machination, misrdmesenta
intimidation." Ross v. Blakel36 S. Ct. 1850, 1860 (2016). Thus, because Mr. Lewis\sagie
was rejected as untimely when it was not, the Grievance Process wasdemdesalable to him.

See Dole438 F.3d at 809.

Finally, the defendants argue for the first time in their reply that Mr. Lewis didkhatist
his available administrativemedies against defendant Dr. Buckley specifically before Mr. Lewis
filed this lawsuit.Mr. Lewis stated in response to the motion for summary judgment that he filed
an informal grievance against Dr. Buckley on January 21, 2020, and a formal grievaacearg J
29, 2020. Dkt. 44 p. 8. The defendants argue that there is no record of these grievances. But
whether Mr. Lewis submitted these grievances is irrelevant because he had alieazty the
treatment for his trigger thumland he is not required toldi multiple, successive grievances

regarding the same issugee Turley v. Rednquf29 F.3d 645, 650 (7th Cir. 2013).



In short, the record before the Court shows that Mr. Lewis was impeded in completing the

Grievance Process when his grievance was egjexs untimely and that administrative remedies

were therefore made unavailable to him.

IV. Conclusion and Rule 56(f) Notice

For the foregoing reasons, the defendants' motion for summary judgment on the affirmative

defense that Mr. Lewis failed to exhah&tavailable administrative remedies, dkt. [38énied

Moreover, the current record before the Court shows NhratLewis is entitled to summary

judgment on the defendahaffirmative defense of exhaustion. Therefgpeysuant to Rule

56(f)(1), the Court gives the defendants notice of its intent to grant summgapudgment in the

plaintiff's favor on this issue. The defendats havethrough October 9, 2020 in which to

respond to the Coust proposal. Alternatively, the defendambhay withdraw his affirmative

defense by this date.

IT 1S SO ORDERED.

Date:9/21/2020

Distribution:

JAMES M. LEWIS
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