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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

SEVENTY-SIX, LLC,
Plaintiff,
VS. 2:11-cv-00031-IJMS-DKL

ESSEXINSURANCECOMPANY,
Defendant.

N N N N N N N N

ORDER

“[T]he right to conduct business in a formathconfers privilegessuch as the limited
personal liability of the owners for tort or cordt&laims against the bugss, carries with it ob-
ligations, one of which is to hire a lawyer if you want to sudefend on behalf of the entity....
[Business owners] must take thardens with the benefits.'United States v. Hagerman, 545
F.3d 579, 581-582 (7th Cir. 2008). Accordingly, when a limited liability company attempts to
litigate without a lawyer, its case must be dismisded.

In this insurance coverage actionaiRtiff Seventy-SixLLC (“Seventy SiX), originally
had counsel, but counsel withdrésur-and-a-half months ago. [DKt5.] In that time, Seventy-
Six has been unable to locate replacement coufi$ed. Court can wait no longer before issuing
the dismissal thatlagerman mandates; the Court’'s docket stcrowded to permit cases to lan-
guish without forward progress.

The fact that two of Sevent§ix’'s members seek to intervene in this insurance coverage
action—arguing that, as 50% owagthey have an interest in litigating the company’s insurance
claims—does not preclude the dissal. [Dkt. 21.] As Defedant Essex Insurance Company
(“EsseX) argued without reply from the two membdrere, members of a limited liability com-

pany cannot intervene toqeecute the company’staérests. [Dkt. 23.]Otherwise an exception
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would exist that would swallow the rule Hlagerman. Nor can the members here intervene to
prosecute their own rights becaukey do not contend that thegive any; they make no argu-
ment that they have asserted theinaslaim for coverage under the polic$ee Exec. Risk She-
cialty Ins. Co. v. Proliance Energy, L.L.C., 2005 U.S. Dist. LE)S 29033, *6-7 (S.D. Ind. 2005)
(“The Proposed Intervenors have not allegeelythave claims against them under the Poli-
cy....[T]hey have not requested coverage or made a claim on the Policy. The claims in the Un-
derlying Action are against ProLiance, House Bndh only. Thus, the Proposed Intervenors do
not have any ripe interest of thewn in coveragender the Policy”).

Although Essex has requested ttieg Court dismiss the acoti with prejudice, the Court
finds that such a result would be contrary to therasts of justice. Sewnty-Six originally filed
this action in state court; Essemoved it here underwrsity jurisdiction. [Ixt. 1.] In contrast
to federal law, Indiana state law permits LLCdlitigate at least certaismall claims without
counsel. See Ind. Small Claim Rule 8(3) (“Limited lability Companies... may appear by a des-
ignated full-time employee of the corporate entityhia presentation or defense of claims arising
out of the business if the claim does nexceed one thousand five hundred dollars
($1,500.00).” Inasmuch there has been no evidencbaof faith on Seventy-Six’s part, there
has been little docket activity that would have caused Essex to incur a great deal of attorney time,
and there is a “policy of this circuit to favtsrals on the merits over default judgmentSeturity
Ins. Co. v. Schipporeit, Inc., 69 F.3d 1377, 1381 (7th Cir. 1995), the Court will dismiss the action

without prejudice.

! Although the actual amount in cooversy here is in excess of $200,0G@e[dkt. 21 7], state
law permits limited liability companies seeking giarsue claims without counsel to waive the
right to recover more than $1,500d.
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CONCLUSION
Essex’s Motion to Dismiss, [dkt. 19], GRANTED IN PART andDENIED IN PART
in that the CourDISMISSES this actionWI THOUT PREJUDICE, for Seventy-Six’s failure

to obtain counsel. The two membeotion to Intervene, [dkt. 21], IBENIED.

09/16/2011

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

Distribution via ECF only:

Steven L. Blakely
ACTON & SNYDER
sblakely@acton-snyder.com

Michael A. Kuiken
FORAN GLENNON PALANDECH & PONZI, PC
mkuiken@fgpp.com

C. Warren Nerz
cwnerz@nerzwalterman.com

Matthew S. Ponzi
FORAN GLENNON PALANDECH & PONZI, PC
mponzi@fgpp.com



