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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

MICHAEL HICKINGBOTTOM,
Petitioner,

VS. 2:11-cv-00320-IMS-WGH

RICHARD BROWN,
Respondent.

N N N N N N N

ENTRY DISCUSSING PETITION FOR WRIT OF HABEAS CORPUS
AND DENYING CERTIFICATE OF APPEALABILITY

Petitioner Michael Hickingbotta filed a Petition for Writ of Habeas Corpus (the
“Petition”) on December 12011, seeking to overturn his convicts for two counts of battery
with bodily injury. For the reasons stated below, the Petition must bésdesitrwith prejudice.

l.
SEVENTH CIRCUIT FILING PROHIBITION

On January 3, 2013, the Seventh Circuit CouApgdeals issued an order in response to a
request by Hickingbottom that he be permittedillba second or successive habeas petition in
an unrelated case. In the order, the Seventh Circuit fined Hickingbottom $500 and stated: “Until
[Hickingbottom] pays that sum in full tthe clerk of this court, he isarred from filing further
civil suitsin the courts of this circuit in accordance whpport Sys. I v. Mack, 45 F.3d 185
(7th Cir. 1995), and any papers he submits will be returned unfiled. Moreover, any papers he
submits attacking his current criminal conviction will also be returned unfiled.” [Dkt. 25
(emphasis added).] The Court does not réael Seventh Circusg’ order as prohibiting
Hickingbottom from pursuing his Petition here, as prohibiting the Court from ruling on the
Petition. The order post-dates his filing of theita, and refers specdally to “filing further

civil suits” — not to resolving suits that wepending before the ordevas issued. Also, the
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criminal conviction Hickingbottom is prevented from attacking is not the conviction at issue
here. Finally, the Court notes that the Respondgrees that the Seventh Circuit’'s order does
not affect the instarcase. [Dkt. 26.]

M.
BACKGROUND

The following underlying facts were set forth the Indiana Court oAppeals, and are
presumed to be correct because they hastebeen rebutted by Higlgbottom by clear and
convincing evidence, 28 U.S.C. § 2254(e)(1):

Hickingbottom was arrested and chargedh two counts of Class D felony
battery resulting in serious bodilyjumy on March 28, 2006. An initial hearing
was held on April 26, 2006, at which dkingbottom orally requested a “speedy
trial.” At the time, Hickingbottom was sang a sixty-year sentence in the Indiana
Department of Correction on an unteld case. On May 4, 2006, the trial court
noted that Hickingbottom’s dast projected release ddtem the Department of
Correction was not until 2063. The trial cotiverefore ordereHiickingbottom to
be released on h@vn recognizance.

On June 30, 2006, Hickingbottom appearatth wounsel for a pre-trial hearing.

At this hearing, the trial court, withbwbjection, set Hickingbottom’s case for a
jury trial on January 24, 2007. Qluly 12, 2006, Hickingbottom filed jpro se
motion to dismiss with prejudice, which the trial court declined to file because
Hickingbottom was represemtdy counsel. The trial cousubsequently reset the
trial date to August 1, 2007. On Mard, 2007, Hickingbottom filed anothpro

se motion to dismiss, claiming that lweas entitled to didtarge under Criminal
Rule 4(B). Again, the trial court declined to file this motion because
Hickingbottom was re@sented by counsel.

The trial court subsequently continued thal date several times. Ultimately, the
jury was selected for Hickingbottomisal on September 24, 2008. On September
26, 2008, right before the commencementhef trial, Hickingbottom agreed to
plead guilty as charged. The trial cbtook the matter under advisement and
scheduled a sentencing hearing, whicls waentually held on December 2, 2008.
Hickingbottom was not personally presenttla sentencing hearing because he
refused to move from his cell. The trmourt denied Hickingbottom’s counsel’s
request for a continuance, accepted the guilty plea, and sentenced Hickingbottom
in absentiato concurrent terms of three ysdor each Class D felony conviction.
The trial court also ordered these seoémnto be served consecutively to a
sentence imposed in another cause.



[Dkt. 10-7 at 3-4 idickingbottom v. StaidNo. 48A02-1012-PC-1429, 2-3 (Ind. Ct. App. 2011)).]

Hickingbottom did not appeal &h conviction or sentencertiugh direct review, and the
time for filing a direct appedrom the December 2, 2008 convictions expired on January 2,
2009. On April 7, 2010Hickingbottom filed apro se post-conviction petition in which he
argued that the trial court erreddenying his motion to dismiss and in refusing to accepgtrois
semotions to dismiss, and that his trial courm®lvided ineffective assistance because he failed
to file motions for his discharge. [Dkts. 1GaR2; 10-7 at 4.] Theost-conviction petition was
denied on November 30, 2010. [Dkt. 10-2 at 2.]

On December 27, 2010, Hickingbottom filed a cetof appeal with # Indiana Court of
Appeals as to the denial of Ipgst-conviction petition. [Dkt. 10-8t 3.] On appal, he argued
that: (1) the post-conviction court erred in denying fition because the trial court’s denial of
his motions to dismiss constituted fundamentalreand (2) his trial counsel was ineffective for
failing to file a motion to dismiss the chargexlalischarge the defendgpoursuant to Indiana
Criminal Rule 4(B). [Dkt. 10-4 at 6.] On w26, 2011, the Indiana Court of Appeals affirmed
the denial of post-conviion relief. [Dkt. 10-7 Hickingbottom v. StateNo. 48A02-1012-PC-
1429 (Ind. Ct. App. 2011)).]

Hickingbottom filed a petition téransfer with the Indisan Supreme Court on August 12,
2011. [Dkt. 10-3 at 4.] In his pgon to transfer, Hikingbottom raised the following questions
for review: (1) when the trial court releases feddant on his own recogiance and reschedules
the trial date without notifyinghe defendant nor deise counsel, does the defendant lose his
speedy trial right pursuant to i@inal Rule 4(B)?; and (2) if not, should the trial court have
granted defendant’s motion for dismissal due tosfieedy trial violation? [Dkt. 10-8 at 3.] The

Indiana Supreme Court denidchnsfer on November 16, 201Hickingbottom v. State962



N.E.2d 652 (Ind. 2011). Hickingbottom then fildte currently pending Petition on December
12, 2011. [Dkt. 1.]

1.
STANDARD OF REVIEW

A federal court may grant habeas relief onlyhié petitioner demonstrates that he is in
custody “in violation of the Constition or laws ... of the Unite8tates.” 28 U.S.C. § 2254(a).
“Under the current regime governing federal halmapus for state pris inmates, the inmate
must show, so far as bears on this case,thigastate court whichoowvicted him unreasonably
applied a federal doctrine declared by the United States Supreme (Radiiond v. Kingston
240 F.3d 590 (7th Cir. 2001) (citing 28 U.S.C. § 2254(d)(@jjliams v. Taylor 529 U.S. 362
(2000);Morgan v. Krenke232 F.3d 562 (7th Cir. 2000). “The habeas applicant has the burden
of proof to show that the application of federal law was unreasonaliding v. Sternes380
F.3d 1034, 1043 (7th Cir. 2004) (cititdoodford v. Visciotfi537 U.S. 19, 25 (2002)).

In addition to the substantive standard nabdve, “[o]ut of respect for finality, comity,
and the orderly administration of justice, addeal court will not entertain a procedurally
defaulted constitutional claim in a petition for habeas corpus absent a showing of cause and
prejudice to excuse the defaultDretke v. Haley541 U.S. 386, 388 (2004). Before a federal
court can entertain a petition for habeas corpssate prisoner must exhaust his state remedies
by presenting his claims fullynd fairly to the state courtddoward v. O’Sullivan185 F.3d 721,

725 (7th Cir. 1999) (citing 28 U.S.C. 2254(b)(1)(A), (©'Sullivan v. Boerckel526 U.S. 838
(1999); Patrasso v. Nelsqri21 F.3d 297, 301 (7th Cir. 1997))A state prisoner ... may obtain
federal habeas review of his claim only if has exhausted his state remedies and avoided
procedurally defaulting his claim.Thomas v. McCaughtyy201 F.3d 995, 999 (7th Cir. 2000).

Procedural default “occurs when a claim could ha@en but was not presented to the state court



and cannot, at the time that theléeal court reviews the habeagitpen, be presented to the state
court.” Resnover v. Pearspr965 F.2d 1453, 1458 (7th Cir. 1992prt. denied When
procedural default has occurred, it can be awee if a habeas petitioner “can demonstrate
either (a) cause for the default and prejudice, (the errors worked to the petitioner’s ‘actual
and substantial disadvantage,’).or, (b) that failure to consat his claim would result in a
fundamental miscarriage of justicee(, a claim of actual innocence...).Conner v. McBridge
375 F.3d 643, 649 (7th Cir. 2004) @nhal citations omit@). “Cause” for a procedural default
exists if the petitioner can demonstrate tfsime objective factor external to the defense
impeded counsel’s efforts to complytivthe State’s procedural rule.Murray v. Carrier, 477
U.S. 478, 488 (1986). Prejudice is demonstraigdshowing that the errors worked to the
petitioner’s “actual and sutatial disadvantage.”United States v. Fragy56 U.S. 152, 170
(1982) (emphasis omitted).

V.
DISCUSSION

Hickingbottom raises two arguments in his ®ati (1) that the trial court abused its
discretion by failing to grant his motion to dissj [dkt. 1 at 4]; and (2) that trial counsel
provided ineffective assistandey failing to timely file a motion to dismiss based upon
Hickingbottom’s request for a speedy triadl.] The Respondent argues that: (1) the Petition is
time-barred because Hickingbottom’s conviction became final on January 1, 2009, and he did
not file his Petition until December 12, 2011 —liwadter the one-year deadline for filing had
expired, [dkt. 10 at 5-7]; and (2) Hickingbottontkims are either procedurally defaulted or

non-cognizable,ifl. at 7-10]. The Court will attess each argument in turn.



A. Timeliness

Hickingbottom’s Petition was signed on Novesn!30, 2011 and filed with this Court on
December 12, 2011. [Dkt. 1.] On DecembeR@0)8, the trial court sentenced Hickingbottom
and he did not seek direct rew. [Dkt. 10-1 at 4.] Thushis conviction became final on
January 1, 2009, the date on which his time todileotice of appeal had lapsed. Therefore,
Hickingbottom had until January, 2010 to file a habeas pein or a post-conviction motion
with the trial court to toll the statute of limitans. Hickingbottom’s nd pleading was for post-
conviction relief and was filed on April 7, 2010. [DRD-2 at 2.] As of that date, the statute of
limitations had run approximately four months earlidccordingly, the Petition is untimely and
must be dismissel.

B. StateLaw Claim

In addition to being untimely, Hickingbottom’s tR®n fails for other reasons. It is well
established that “[flederal courts may not issugswasf habeas corpus to state prisoners whose
confinement does not violate federal lawwWVilson v. Corcoran131 S. Ct. 13, 14 (U.S. 2010).
“[1t is only noncompliance witHederallaw that renders a Stateésminal judgment susceptible
to collateral attack in the federal courtdd. at 16 (emphasis in original). As has “repeatedly”
been held, “federal habeas corpus religies not lie for errors of state law.”ld. (quoting
Estelle v. McGuire502 U.S. 62, 67 (1991)). “[I]t is nahe province of a federal habeas court
to reexamine state-court determilons on state-law questions.”Wilson 131 S. Ct. at 16

(quotingEstelle 502 U.S. at 67-68).

! The Respondent also asserts that the Petitiantimely under the balaa of the provisions in
28 U.S.C. § 2244(d)(1). But Hickingbottom daast allege, nor does e¢hstate court record
indicate, that there was any impediment to filing the petition for post-camvictlief. Further,
the claims are not founded on new law made aetreely applicable, or on facts that could not
previously have been discovered.



Hickingbottom’s first argument in his Petitiontisat the trial couribused its discretion
by failing to grant his motion to dismiss. [Dktal4.] He alleges no elations of federal law
on this issue, and the Court will not try to ¢eeane for him. Because Hickingbottom does not
assert that his confinement viaatfederal law in connection withis claim that the trial court
improperly denied his motion to disss, there is no basis for this Court to grant habeas relief on
that claim and his Petition raube denied on that ground.

C. Procedural Default

Hickingbottom argues that his trial counselswaeffective because he failed to timely
file a motion to dismiss due to his speedy trexjuest. [Dkt. 1 at 4.] However, Hickingbottom
did not exhaust his state court apfs on this issue. Instead, thely issues he raised in his
petition to transfer with thentliana Supreme Court after post-cietion relief had been denied
were: (1) when the trial court releases a defendant on his own recognizance and reschedules the
trial date without notifying defendant nor defense counsel does the defendant lose his speedy
trial right pursuant to CriminaRule 4(B)?; and (2) if not,heuld the trial court have granted
defendant’s motion for dismissal due to the speady/violation? [Dkt. 10-8 at 3.] He did not
raise any issue regarding ineffiee assistance of counsel. Accordingly, he cannot obtain habeas
relief on that claim.See Howard185 F.3d at 726; 28 U.S.C.2254(b)(1) (“An application for
writ of habeas corpus on behalfa person in custodyursuant to the judgment of a State court
shall not be granted unless it appears that.. pipdicant has exhausted themedies available in
the courts of the State”).

Because Hickingbottom did not exhaust estaburt appellate review on the underlying
petition and, instead, has attemptedgump directly to federal court, the ineffective assistance of

counsel claim in his Petition must be denied for his failure to exh&est.O’Sullivan526 U.S.



838, 848 (1999) (holding that “a prisoner who fdits present his claims in a petition for
discretionary review to a state court of lassort” has not properly exhausted the claims for
purposes of 28 U.S.C. § 2254(b)(1)).

V.
CONCLUSION

The Court has carefully revieweke state record in liglf Hickingbottom’s claims and
has given such consideration to those claimseaérthted scope of its review in a habeas corpus
proceeding permits. “Section 2254(d) reflects trmwthat habeas corpus is a ‘guard against
extreme malfunctions in the state criminal justgystems,’” not a substitute for ordinary error
correction through appeal.Harrington v. Richter 131 S. Ct. 770, 786, 178 L. Ed. 2d 624
(2011) (quotingJackson v. Virginia443 U.S. 307, 332 n.5 (1979) (Stevens, J., concurring in
judgment)). The deference due to state courtsa®ts “preserves authoritp issue the writ in
cases where there is no possibifayrminded jurists could disagréieat the state court’s decision
conflicts with [Supremeourt] precedents.’Harrington, 131 S. Ct. at 78Gee also Cavazos v.
Smith 132 S. Ct. 2, 7-8 (2011) (per curiam) (citi8gpreme Court jurispdence “highlighting
the necessity of deference to state courts 2254(d) habeas casesickingbottom’s habeas
petition does not present such a &iton and that petition is therefoRENIED. Judgment
consistent with thi€ntry shall now issue.

Pursuant to Federal Rule of AppellaRrocedure 22(b), Rule 11(a) of the Rules
Governing 8§ 2254 proceedings, and 28 U.S.C. § 2258(e Court finds #t Hickingbottom has
failed to show that reasonable jurists would finttiebatable whether [thiCourt] was correct in
its procedural ruling[s].” Slack v. McDanigl529 U.S. 473, 484 (2000). The Court, therefore,

denies a certificate of appealability.



09/09/2013

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana
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