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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

BRUCE CARNEIL WEBSTER, )
Petitioner, g

VS. ) Cause No. 2:12-cv-86-WTL-MJD
CHARLESLOCKETT, g
Respondent. g

ENTRY FOLLOWING HEARING OF JUNE 18, 2018

This cause is before the Court to determine whether Bruce Webster hasdsHtesfi
savings clause of 28 U.S.C. § 2255, entitling him to bring a petition under 28 U.S.C. § 2241. For
the Court to so find\Webstemustshowthat certain evidence was unavailable to him at trial
The parties have fully briefed the relevant issues and presented evidence i@iga TiearCourt,
being duly advised, finds that Webster has satisfied the savings clause.

l. BACKGROUND

A. Procedural Background

On November 4, 1994, Bruce Webster was indicted itthiteed States District Court for
the Northern District of Texasn six counts, including kidnapping in which a death occurred in
violation of 18 U.S.C. 88 1201(a)(1) and (2hd othewrarious noncapital offenses. Webster was
convicted and was sentenced to death on June 20, U8@éd States v. Webster, 162 F.3d 308
(5th Cir. 1998).

Webster filed his initial Motion to Vacate Conviatiand Sentence under
28 U.S.C. § 2255 on September 29, 2000. This motiorsulasequently amendetdwas

denied in full on September 20, 2008bster v. United Sates, No. 4:00€V-1646, 2003NL
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23109787 (N.D. Tex. Sept. 30, 200Bhe Fifth Circuit rejected Webstes’'motion for relief
under section 225%)nited States v. Webster, 421 F.3d 308 (5th Cir. 2005), and his application
for an order authoring a successive 2255 proceedimg,e Webster, 605 F.3d 256 (5th Cir.
2010).

On April 6, 2012, Webster filed a Petition for Writ of Habeas Corpus Pursuant to
28 U.S.C. § 2241in this Courtchallengng his deattsentence based on what he argued was
previously unavailable evidence that establishes he is mentally regardelderefore ineligible
for the death penalty. On November 13, 2013, this Court issued an order denyirggitioat p
The Seventh Circuit affirmed this Court’s ruling on August 1, 20%hster v. Caraway, 761
F.3d 764 (7th Cir. 2014). However, en banc review was granted, and the en banc court reversed
this Court’s decision and remanded for further proceedivgsster v. Daniels, 784 F.3d 1123
(7th Cir. 2015) €én bany. Pursuant to the Seventh Circuit’s directive, this Court heldharige
on June 18, 2018.

The purpose of thieearing was to allow Webster to present evidence as to whether
certain Social Security records were unavailabletoand his counsel at the time of trial. The
Seventh Circuit instructed this Court to ke trial counsel’s diligence when considering that
guestionWebster, 784 F.3d at 1146. The parties agree that Webster must prove the
unavailability of the Social Security records by a preponderance of the evidence

The Seventh Circuit described ttebevantSocial Security records
The newlyproduced records, which Webstecurrent lawyers received on

February 9, 2009, showed that Webster applied for Social Security benefits based

on a sinus condition when he was 20 years old, approximatebr dgfore the

crime. The agency attention was evidently quickly redirectedNebstets

mental capacity. Two psychologists and one physician examined him. On

December 22, 1993, Dr. Charles Spellman, a psychologist, evaluated him for the

purpose of ascertaining his eligibility for Social Security benefits. Hednibiat
“[i]deation was sparse and this appeared to be more of a function of his lower



cognitive ability than of any mental iliness.” Dr. Spadin also observed that
Webstels intellectual functioning was quite limited: he could not register three
objects (meaning that hewdd not remember three objects a short time after they
were shown to him); he could not do simple calculations; and he did not know
what common sayings meant. With respect to adaptive functioning, Dr. Spellman
stated that Webster lived with his mother;ttha watched television, listened to

the radio, and went walking; that he did no chores around the house; and that he
was idle both in the house and on the streets. Taking into account both his
estimate that Webstar1.Q. was 69 or lower and his assessment of adaptive
functioning, Dr. Spellman concluded that Webster was mentally retarded and
antisocial. He found no evidence of exaggeration or malingering.

A few months earlier, in October 1993, Dr. Edward Hackett conducted a
full-scale WAIS 1.Q. test on Wster. He came up with a verbal 1.Q. of 71, a
performance 1.Q. of 49, and a fwitale 1.Q. of 59. He evaluated Webster as
“mildly retarded, but . . also antisocial.” Pertinent to the central question of
adaptive functioning, Dr. Hackett noted in a latgort that “[Webster] was
viewed as a somewhat mild[ly] retardemhaman, but very street wise. .[H]e
could not be functional in a community setting. . . . He would also not function
well in the work place.” Dr. Hackett did not believe that Websts capable of
managing his own benefits. He found Webst&ehavior somewhat bizarre.
Finally, he commentetthat on the 1.Q. tests, Websteperformance was
estimated to be lower than his verbal score, and that some organic function might
be involved.

The last professional to examine Webster in conjunction with the 1993
Social Security application was Dr. C.M. Rittelmeyer, a physidban
Rittelmeyer found Webster’s physical health to be fine, but he also had this to
say: “Mental retardation. Fl&et. Chronic sinus problems and allergies by
history.”

The Social Security records included an intriguing letter that strongly
suggested that Webster in fact had been in spediadation classes. It was dated
November 8, 1993, and had been written by Lou Jackson, the Special Education
Supervisor for the school system Webster had attended, Watson Chapel Schools.
Jacksors letter explained that Webstespecial education records had been
destroyed in 1988, after the family did not respond to a lettdéintiehem they
could have the records if they wanted them.”

The Social Security records also provide some direct evidence about
Websters abilities. The form Webster completed, for example, is rife with errors
in syntax, spelling, punctuation, grammar, and thought. In response to a question
asking him to describe his pain or other symptoms, Webster wrote “it causEs mE
to gEt up skt Easily hEadhurtsdiffiErnt of brEdth.” When asked about the side
effects of his medication, he wrote “Is IEEp bEttEr.” When asked about his usual
daily activities, Webster wrote (consistently with the comments from his teacher



and employer) “I sIEEps look at. cartoon.” He reported that he “ain’t got no
chang” in his condition since its onset.

Webster, 784 F.3d at 1133-34.

B. TheHearing

Two witnesses testified at the hearing: Larry Moore, Webdeatstrial attorneyand
Kristin LeRoux, who lad the paralegal team for Dors&wVhitney LLP (“Dorsey”), the law
firm that has represented Webster since 2008.

First, the Court heard testimony from Moore. Currently, Ma®tbe chief of the
criminal dvision of the Tarrant County Criminal District Attorney’s office in Fort Worth, Bexa
Moore has been practicing law for over forty-one years and has been bodietdertriminal
law sirce 1982. Moore was in private practice, doing primarily criminal defense, from 1986 to
2015. Otherwise he has been a prosecutor.

In 1994, when Moore was appointed to represent Weltssepractice consisted entirely
of criminal defenseMoore hadexperience trying capital caslesth as a prosecutor and as a
defense attorney. As a prosecutor, he had tried three capital cases. Onandefesdentenced
to death and eventually executefd also had tried three death penalty cases as a defense lawyer
Additionally, he was involved in numerous otltapital cases that were resolyaibr to trial. In
all, he probably represented sixty or more capital defendants and prosecuted aafiumibeer
cases in which the death penalty was not sought.

Early on in Moore’s representation of Webster, it became apparent to MooreehstievV
suffered from some kind of mental disability. Based on these observations, the tediemse
hired and/or had appointed a total of five mental health experts. Moore atddoisnse| Allan
Butcher, split the expense for thepertswho were not court appointelth. Moore’sexperience,

having five expertén a Texas capital sa in 1996 was exceptional; that numbeexgertsnever



would have been appointed by a judge, and not many lawyers would pay for the experts out of
their own pockets. None of the experts opined that Webster did not suffer from mental
retardation

As Mooare became more familiar with Webstecase, he came to the opinion that the
Government’s guilt phase case was overwhelming. Moore ththehtVebster’s intellectual
functioning was the key to the penalty phase. Moore knew that thelfddath penalty statute
that wasenacted in 1994 arftecame effeote justweeks beforéhe crime with which Webster
was chargedbarred the execution of mentally retarded people.

The federal death penalty statute did not set out a procedure as to who would make the
determinatiorof mental retardation, the standard under which it would be made, or how it would
be madeFor that reason, Moore consulted as many legal experts around the country ad he coul
concerning the role of mental retardatiarmich he felt was the primary issireWebster’s case.

He also consulted with experts in mental retardation and special educationngeysofessor

who hadassisted in drafting the mental retardation canvein the federal death penalty statute.
Additionally, Moore read as many articles as he could find about mentalaibar. Although

Moore previously hachandled cases with mentally retarded defendants, Webster’'s case was the
first in which there was a statutory bar to the execution of a mentallyedtpeison.

Moore also sought out every medical record and school record he could find and also
talked to every person he could find who had known Webster growing up to try to get
informationrelevant to the issue of Webstem®ntal retardation. Moore knew that historical

medical records were important in any death penalty case, and he felt that tef¥elase any

The Court willuse the term that was usatthe time of Webster’s trial“mental
retardatioft—rather than the term “intellectual disability,” which is the term now used by the
Supreme CourtSee Hall v. Florida, 134 S. Ct. 1986, 1990 (2014).
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type of issue regarding Webster's medical or mental vackgl needed to be developed through
as complete a background investigation as could be performed. In 1994, it was Mosia’s

to have a capital client sign blardease forms earip therepresentation of that client so that

he could complete and send the release without having to go back to the jail each time. Moore
followed this practice in Webster’s case and had Webster execute a blank meelical fah.

At some point prior to trial, Moore learned that Webster may have been evaluated by t
Social Security AdministratiofSSA”) for disability benefits. He believed that he learned this
information from Webster’'s motheBeatrice Websteduringa tripin late February 1996 to
Little Rock, Arkansago interview Webster’'s family members and other potential witnesses.
Mrs. Webstetold Moore thatsometime prior to Webster’s arresithe had made an application
for Social Security benefifer Websterfor a physical ailmentShealsotold Moore that she had
taken Webster to the state agency and the state mental health agency.

Mrs. Webstetold Moore that Webster’s application was based on a physical ailment, not
intellectual disability However, based on what Mrs. Webster told him, Moore understood that
during the course of the proceediMygebster may have had testing for possible mental issues,
which Moore suspected may have inclutiesting to determine whether Webgteet thecriteria
for mental retardatiorMoore also knew that Webster had been tested by the Southeast Arkansas
Mental Health agency and been found to be mentally retarded. By the time théfébster
told Moore about the testing, Moore already had diagnoses of mental retardatidnd own
experts.

Moore considered the information fradrs. Websteto be critically important, as he
believed that Webster's mental retardation would be the single biggesttissak lde knew

that the Government would argue that Webster was not mentally retarded eagiigly had



contacted the examiner from the Southeast Arkansas Mental Health Clinic whadaoised
Webster as mentally retardefter the Governmerfg contactthe examinechanged his opinion
as towhether Webster was mentally retarded. Further, Moore knew that, becausditatiapp
for disability had been made years prior to the crime with which Webstecthaaged, any
finding that Webster was mentally retarded would have been made prior stefehrrest and
prosecution. He believed that any such finding made prior to the arrest woultidad\cri
important © convince the jury of the accuracy of the diagnosis.

Based on whatirs. Webstetold him, Moore told his legal assistakimberly
Whitehead to contact th&SA office in Little Rock, Arkansas, to determine how he could get
records for Webster's Social Security benefits applica#drhe hearing, Moore identified an
undated handwrittenote that he had written to Whitehead telling toarall the Pine BIUfSSA
office tofind out what information was needtxget copies athe records of Webster’s

application for disabilityln part, the note explained,
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Pet. Ex. 20. Moore thought it was critical to have the test results, and the exatepoatit at the

endwas to emphasize this fadthe note also included the address and phone number of the Pine
Bluff office, also in Moore’s handwriting.

Moore wanted Whitehead to find out exactly what type of release the Soaiaktysec
office would require; he knew that some entities required their own release fdoore also
identified another note in his trial file as a directive to Whitehead to securdéielSrial

Security records:
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Pet. Ex. 23Again, Moore was instructing Whitehead to get the results of any testing that ha

been done. Moore also identified a note in Whitehead’s handwriting that had a fax number for
Hal West, the head of tt&SA office in Pine Bluff. The note was dated February 29, 1996, and
had the time 11:30 written on it.

A fax transmittal sheet with a handwritten date of March 5, 199@ctpientMr. Hal
West, SS Admin. Officeatfax number of 501-535-5381, all in Whitehead’s handwriting, was
also in the file. The fax header at tiop showed the document was faxed on March 4, 1896,
23:50 and was page 1. Another document with the $axieeader but numbered as page 2 was
a letter dated February 29, 199@nfr Kimberly Whitehead to Hal Westhe letteron Moore’s

letterhead, read



Dear Mr. West:

Thank you for visiting with me regarding the above Defendan
have enclosed a copy of a Business Records Authorization and Re}ea':: g?ﬂ aquLLes?'needss[
Records Affidavit. [t is my understanding that Mr, Webster applied for digability in 1982 and
some testing was done. He did not receive any disability payments. For purposes of trial
we will need to oblain any information relating to his disability claim. '

Mﬂr. JW. Stri:kland, of L. Mighael Connellay and Associates, will be in Piné Bluff on
March 1" through 5", 1996. He will have in his possession the original authorization signed
by Mr. Webster for your files. The Business Records Affidavit will need 1o be filed out when

Mr. Strickland picks up the records, This Affidavit will keep somecne from your office fram

having to come to Fort Worth to testify that these record
S are tr i
records in your files. be and correct copies of the

Pl i . . . . _
regard. easg contact me if you have any questions, or if you require anything further in this

Sincereoly,
%“\M\WWL

KIMBERLY J. WHITEHEAD,

" Legal Assistant to Larry M. Moore

Faxad
Enclosures

Pet. Ex. 16.
Moore’s trial file also included a Business Records Authorization & Relddressed to
Hal West at the U.S. Social Securtgministration, Pine Bluff District Office. This document
page 3 of the March 4, 1996, 23:50 fax, was signed by Webster and aithgddoore and his
co-counselJury selection in Webster’s case had begun by March 3, 1996, the date of tlee releas
and Mare recalled that Webster had executed the authorization at the courfMoasedrafted
the business records authorization and release according to the instructibas! theén
received from the Arkans&SA office and included the information that the office had

requested. A business records affidavit had the same fax header other than bbergdum

page 4.



A transmission verification report showed that on March 4 at 23: 8 transmission
was sent from Moore’s fax machine to Hal Westsnber. It was four pages and took two
minutes to transmit, and the transmission was succebi&jole’s file also contained a Federal
Express bilfor a Fedeal Express letter sent to Hal West at 8@Ain Pine Bluff. The bill notes
that the shipment vgan connection with the Webster case. The package, which was delivered on
March 7, 1996, at 9:38 a.m., contained the same pages that previously had been faxed. It was
Moore’s practice to always follow up a fax transmission with the hard documemtsetives.

J.W.Strickland one of Moore’s investigats, went to Pine Bluff in early March 1996 to
interview witnesses and gather facts. Stricklesqbrted to Moore that he had gone to the Pine
Bluff Social Security Office but had been told that it had no records on Webster. Mdore ha
Whitehead contact the SSAnd then Moore called West himself.

Even though Stricklandadreported to Moore thdhe SSAhad indicatedhat it had no
records, Moore felt that it was hsimary responsibility to obtain the records ltad had
experiences where a lawyer was able to ggtlts when an investigator had been able to
Moore wanted to be personally told by someonté@SSAthat it did not havanyrecords
regading WebsterThus, during the first week of March, during voir dire in Webster’s case,
Moore contacted the Pine Bluff Social Security Office himdaétore did not recalvith whom
he spokeatthe SSA but he thought it was Hal West. The person with whom Moore spoke told
him that there were n@cords in existence

Mooretestified thahehad no doubt that he personally made contact with the Pine Bluff

SSA office to request Webster’s records and was told that it did not have any reatadsne
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to Webster. Having been told this, Moore did not tlilmre was anything else he could’dde
did not research the SSA'’s retention policies. Nor did he seek a subpoena, as he had no good
faith belief that the records existed.

Moore’s trial file contained no records responsive to his request for thelsdoom the
SSA in Pine Blufff He did not receive any records, nor did he receive any correspondence
rejecting his request or asking for additional information. If the SSA had asked ftioaddi
information, he absolutely would have provided it. If the SSA hadatedthat it had records
but denied Moore’s request to get them, he would have attemapgetithe records by any
means He thought suchecords were criticdb Webster'slefense.

Moore firstlearned of the existence thfe records shortly before October 20, 2009. The
records would have been very usefulWebster'sdefensethey indicated that Webster had been
tested by the SSA and had been found to be mentally retarded. The diagnosis would have been
critically importan because it had been made ptmthe commission of the crime.

Further, the records contaith an indication that Webster’s special education records
were destroyed in 1988; at trial, there had been an issue as to whether Welmsitgrect been

in special education. Webster’s counsel had not been able to obtain records from the school

’The Government argues that the Court should find Moore’s hearing testimony was not
credible because it was far more specific and detailed than a declaratiodenan r2@09.
However, he Court credits Moore’s explanation that reviewing his trial fitetions of the
transcript of Webster’s triabnd some of the trial exhibi#tswhich he had not dorteefore
making the 2009 eclaratior—refreshed his recollection about the attempts to obtain any records
pertaining to Webster that were in the possession of the I88dte’s alditional review othe
file, which he did after making the 2018 declaration and before the hearing, furiest hel
Moore recall the eventas he remembered that his direct contact with the SSA took place during
voir dire.
3Moore also testified that the trial file did nmintain any documentation that he had
made regarding what he had learned from the SSA. While he did not recall whethdy ime h
fact, made any such document, he testified that many notes from the invesagatioial were
no longer in the file.
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district showing that Webster had been in special educatiomtandl|the Government had
seized on the lack of records and argued that Webster’s family members wienl tdsit he had
been in special education classes were lying.
The Gourt next heard from LeRoux. Attorneys from Dorsey began representingaebs
in 2008 with plans to prepare a clemency petition. On October 27, 2008, Dorsey sent a request
for Webster’s records to the SSA office in Pine Bluff. On February 9, 2009, aftestequne
phone calls, Dorsey received records regarding Webster from thé B8&e records were not
part of the trial file that Dorsey had received and indéxed.

. DISCUSSION

The Courtmust determine whethéne Social Security records were unavailable t
Webster and his counsel at the time of the.thatonsidering that question, the Court must
evaluate trial counsed’diligence Having observed the demeanor of Moore during the hearing,
the Court finds his testimony to be credible. As such, the Court must determinenihetine
was duly diligent when, after Moore’s investigator reported that the SSA ltbllitolthat no
records gisted and Moore himself was tdhy someone from the SSA that no records existed,
Moore relied on these representations and did not take further action. The Court fildisaiteat
was duly diligent and that the records were unavailable to Moore and thsté/Nat the time of

the trial.

4After reviewing the records, Dorsey realized that teye incomplete; an index in the
file referred to documents that were not in thetfie SSA produced to Dorsey. Dorsey sought to
obtain these records, but the SSA eventually indicated that it sadykd Webster’s entire file.

>Becausén the Court’s view Dorsey’s ability to obtain some of WebstBosial
Security records-afterwhat LeRoux chiacterized as the most difficukcords process she had
experienced in her twentyo-year career as a paralegas irrelevantto whether Moore
exercised dueiligence in 1996, the Court need metitethe entire process through which
Dorsey obtained the records and attempted to obtain additional records.

12



The Seventh Circuit has explained, in the context of 28 U.S.C. § 2244, that delecdilig
is reasonable diligence, not “the maximum feasible diligeridedre v. Knight, 368 F.3d 936,

940 (7th Cir. 2004) (quotation andatibn omitted).The Supreme Court has recognized that “the
duty to investigate does not force defense lawyers to scour the globe on the céf etvaething
will turn up; reasonably diligent counsel may draw a line when they have good reasiork t
further investigation would be a wast®bmpillav. Beard, 545 U.S. 374, 383 (2005).

Here, Moore’'only source of information th&SA records might existas Webster’'s
mother, who herself waatellectually disabledMoore, recognizing the importance of any
records, directed his assistant to contact the SSA to find out hovieio abhyrecords. Pursuant
to theinstructions from the SSA, Moore drafted a release specifically to meet e SS
requirements and had Webster sign that rele@gddoore’s request, \Witehead bth faxed and
sent via FedEx packet of material with a letter and the release form that complied with SSA’s
requirements.

Strickland then went to Pine Bluff to attempt to pick up any records. He reported
Moore that the SSA office had tolihinthatno records existed. Moore then personally called the
SSA tofollow up because he wanted to confirm that no records existed. Mooreadgold/that
no records existed; he was not told that records existed but would not be provided. He was
simply told that no records existed.

Given this response from the SSA, Moore’s failure to take further action wasabés
As such, the Court finds that Moore made diligent efforts to obtain any evidendeonatbe
information he had been provided at time. Accordingly, the SSA records wereavailable for
trial, see Webster v. Daniels, 784 F.3d at 1140 n.9, and Wedrshas satisfied the savings clause

and may proceed with his section 2241 petition.
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(. CONCLUSION

The Court finds that Webster has met his burden and shown by a preponderance of the
evidencé that the Social Security records were unavailable to him at the time of trial deapite tr
counsel’s due diligence. As such, they constitute newly discovereehe@dccordingly,

Webster has satisfied the savings clausetl@ourtnextmustturn to the merits of the
petition and determine whether Webster is so intellectually disabled that bhegsrazally

ineligible for the death penaltyA telephonic stis conference will be set by separate order.

Date: 8/31/18

() ignn JZMM

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Distribution to all registered counsel by electronic notification via CM/ECF

®As noted above, the parties agree that the proper standard is preponderance of the
evidenceEven if the applicable standard were clear and convincing, the Court finds that the
evidence of record would satisfy that standard as well.

’In light of this Entry, Webster’'s motion for spoliation sanctions (Dkt. No. 95) is
DENIED ASMOOT.
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