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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
BRUCE CARNEIL WEBSTER,

)
)
Petitioner, )
VS. ) Cause No. 2:12v-86-WTL-MJD

)
CHARLES LOCKETT, )
)
)

Respondent.

ENTRY ON INTELLECTUAL DISABILITY

This cause is before the Court to determine whether Bruce Webstditled to relief
under 28 U.S.C. § 2241. For the Courgtant the relief that Webster seeks, Webstestshow
by a preponderance of the evidence that he is intellectually disaiddhus categorically
ineligible for the death penaltyhe parties have fully briefed the relevant issues and presented
evidence at a hearing. The Court, being duly advised, finds that Webster hasidaisdhurden
of proving hs intellectual disability by a preponderance of the evidence and is thusbiediy
the death penalty.

l. BACKGROUND

On November 4, 1994, Bruce Webster was indicted itthieed States District Court for
theNorthern District of Texasn six counts, including kidnapping in which a death occurred in
violation of 18 U.S.C. 88 1201(a)(1) and (2). Webster was convicted and was sentenced to death

on June 20, 199@Jnited States v. Webster, 162 F.3d 308 (5th Cir. 1998).

lUnless quoting or referring to a diagnosis, the Court will use the term “intallectu
disability” rather than the term that was used at the time of Websters-tnantal
retardation."See Hall v. Florida, 572 U.S. 701, 704 (2014).
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Webster filed his initial Motion t&/acate Convictiorand Sentence under
28 U.S.C. § 2255 on September 29, 2000. This motion was subsequently amendas and
denied in full on September 20, 2008bster v. United Sates, No. 4:00€V-1646, 2003NVL
23109787 (N.D. Tex. Sept. 30, 2008Bhe Fitth Circuit rejected Webstes’motion for relief
under section 225%)nited States v. Webster, 421 F.3d 308 (5th Cir. 2005), and his application
for an order authoring a successiv@ 2255 proceedingn re Webster, 605 F.3d 256 (5th Cir.
2010).

On April 6, 2012, Webster filed a Petition for Writ of Habeas Corpus Pursuant to
28 U.S.C. § 224in this Court? challengng his deatrsentence based on what he argued was
previously unavailable evidencespecifically, evidence from Social Security recerdhat
establishes he iatellectually disable@nd therefore ineligible for the death penalibygerAtkins
v. Virginia, 536 U.S. 304 (2002) andill v. Florida, 572 U.S. 701 (2014). On November 13,
2013, this Court issued an order denying thaditipn. The Seventh Circuit affirmed this Court’s
ruling on August 1, 2014Nebster v. Caraway, 761 F.3d 764 (7th Cir. 2014However, en banc
review was granted, and the en banc court reversed this Court’s decision and redoranded
further proeedingsWebster v. Daniels, 784 F.3d 1123 (7th Cir. 20153r{ bang. This Court
held a hearing in June 2018 pursuant to the Seventh'’s Circuit directive and found that the Social
Security records at issue were unavailable to Webster and his counseiraetbetrial despite
trial counsel’s due diligence.

The Seventh Circuit provided the following summary of the Social Security récords

contents:

2Webster is incarcerated at theited States Penitentiarjerre Haute, which is located
within the Southern District of Indiana.



The newly produced records, which Webst@trrent lawyers received on
February 9, 2009, showed that Webstgplied for Social Security benefits based
on a sinus condition when he was 20 years old, approximately a year before the
crime. The agency attention was evidently quickly redirected to Webster’
mental capacity. Two psychologists and one physician examined him. On
December 22, 1993, Dr. Charles Spellman, a psychologist, evaluated him for the
purpose of ascertaining his eligibility for Social Security benefits. Hednibiat
“[i]deation was sparse and this appeared to be more of a function of his lower
cognitive ability than of any mental illness.” Dr. Spellman also observed that
Websters intellectual functioning was quite limited: he could not register three
objects (meaning that he could not remember three objects a short time after they
were shown to him); he could not do simple calculations; and he did not know
what common sayings meant. With respect to adaptive functioning, Dr. Spellman
stated that Webster lived with his mother; that he watched television, listened to
the radio, and went walking; that he did no chores around the house; and that he
was idle both in the house and on the streets. Taking into account both his
estimate that Webster's 1.Q. was 69 or lower and his assessment of adaptive
functioning, Dr. Spellman concluded that Webster was mentally retarded and
antisocial. He found no evidence of exaggeration or malingering.

A few months earlier, in October 1993, Dr. Edward Hackett conducted a
full-scale WAIS 1.Q. test on Webster. He came up with a verbal 1.Q. of 71, a
performance 1.Q. of 49, and a fwtale 1.Q. of 59. He evaluated Webster as
“mildly retarded, but . . also antisocial.” Pertinent to the central question of
adaptive functioning, Dr. Hackett noted in a later report that “[Webster] was
viewed as a somewhat mild[ly] retardedhaoan, but very street wise. .[H]e
could not be functional in a community setting. . . . He would also not function
well in the work place.” Dr. Hackett did not believe that Webster was capable of
managing his own benefits. He found Webster's behaaorewhat bizarre.

Finally, he commented that on the 1.Q. tests, Welsspaiformance was
estimated to be lower than his verbal score, and that some organic function might
be involved.

The last professional to examine Webster in conjunction with the 1993
Social Security application was Dr. C.M. Rittelmeyer, a physician. Dr.
Rittelmeyer found Webster’s physical health to be fine, but he also had this to
say:“Mental retardationFlat feet. Chronic sinus problems and allergies by
history.”

The Social Security records included an intriguing lettergtrangly
suggested that Webster in fact had been in spediadation classes. It was dated
November 8, 1993, and had been written by Lou Jackson, the Special Education
Supervisor for the school system Webster had attended, Watson Chapel Schools.
Jacksoris letter explained that Websteispecial education records had been
destroyed in 1988, after the family did not respond to a letter “telling them they
could have the records if they wanted them.”



The Social Security records also provide some direct evidence about

Websters abilities. The form Webster completed, for example, is rife with errors

in syntax, spelling, punctuation, grammar, and thought. In response to a question

asking him to describe his pain or other symptoms, Webster wrote “it causEs mE

to gEt up skt Easily hEadhurtsdiffiErnt of brEdth.” When asked about the side
effects of his medication, he wrote “Is IEEp bEttEr.” When asked about his usual
daily activities, Webster wrote (consistently with the comments from his teacher
and employer) “I sIEEps look at. cartoon.” He reported that he “ain’t got no

chang” in his condition since its onset.

Webster, 784 F.3d at 1133-34.

The undersigneteld a fivedayhearingin April 2019 on the issue of whether Webster is
intellectually disable@ndthusconstitutionally ineligible for the death penalfjne Courtheard
live testimony from the following withesse3r. Mark Tassépr. Daniel J. Resch|yDr. John
Fabian Dr. Robert Denney; Dr. Erin Conner; John S. Edwards, IIl; and Phil Woolston. The
Court dso received the deposition testimony of Dr. Charles Spel(widao andranscript) Dr.
Jacqueline Blessingéiranscript) and Larry Moore (video and transcrigbach party also

introduced numerous exhibits.

Il. DIAGNOSTIC CRITERIA FOR INTELLECTUAL DISAB ILITY

In determining whether Webster is intellectually disablied,Gourt will rely on the
clinical definitions ofintellectual disabilitypromulgated by th&merican Association on
Intellectual and Developmental Disabiliti€sAIDD”) and theAmerican Psychiatric
Association(*APA”) manuals: (1) AAIDD, Intellectual Disability: Definition, Classification,

and Systems of Supports (11th ed. 2010) (“AAIDD-11"); and (2) APA, Diagnostic and

30ver Webster’s objection, the Court also has considered the trial transodpts a
evidence admitted during the trial that were introduced as exhibits at the hewlindingthe
Southeast Arkansas Economic Development Records and Arkansas State Palice Driv
Records.



Statistical Manual of Mental Disorders (5th ed. 2013) (“DSM-58e Moorev. Texas, 137 S.
Ct. 1039, 1045 (2017q)elying on AAIDD-11 and DSM5).
As the Supreme Court has explained,

the generally accepted, uncontroversial intelleetlisability diagnostic definition
. . . identifies three core elements: (1) intellecfuaktioning deficits (indicated
by an IQ score approximately two standard deviations below the-mean a
score of roughly 70—adjusted for the standard error of measurement); (2)
adaptive deficits (the inability to learn basic skills anpistdbehavior to changing
circumstances); and (3) the onset of these deficits while still a minor.

Moore, 137 S. Ct. at 1045. Each of these three prongs must be met for a person to be
intellectually disabled.

The APA definesntellectual disabilityas “adisorder with onset during the
developmental period that includes both intellectual and adaptive functioning deficits i
conceptual, social, and practical domains.” DSM-5 at 33. The following threeacnitest be
met before an individual may receiveiaghosis ointellectual disability

A. Deficits in intellectual functions, such as reasoning, problem solving, planning,

abstract thinking, judgment, academic learning, and learning from exgerien

confirmed by both clinical assessment and individualized, standardized
intelligence testing.

B. Deficits in adaptive functioning that result in failure to meet developmental

and sociocultural standards for personal independence and social responsibility.

Without ongoing support, the adaptive deficits limit functioning in one or more

activities of daily life, such as communication, social participation, and

independent living, across multiple environments, such as home, school, work,

and community.

C. Onset of intellectual and adaptive deficits during the developmental period.

“The Government does not argue—and there is no suggestiorréctnd—that if
Webster is intellectually disabled that condition did not arise prior to age 18.
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The AAIDD provides a similar explanatiostating thaintellectual disabilityis
“characterized by significant limitations both in intellectual functiorangd in adaptive behavior
as expressed in conceptual, social, and practical adaptive skills. This disalglitates before
age 18.” AAIDD-11 at 6. Deficits in intellectual fictioning are established by “an 1Q score that
is approximately two standard deviations below the mean, considering the stanofanél err
measurement for the specific assessment instruments used and the instsireegths and
limitations.” Id. at 27. &ficits in adaptive functioning are measured by:

performance on a standardized measure of adaptive behavior that is normed on

the general population including people with and withoue[lectual disability]

that is approximately two standard deviatioefolv the mean of either (a) one of

the following three types of adaptive behavior: conceptual, social, and practical

(b) an overall score on a standardized measure of conceptual, social, and practical
skills.

A. Intellectual Functioning

The first prongequiresan assessment of an individual’'s intellectual functibat
“involve reasoning, problem solving, planning, abstract thinking, judgrearingfrom
instruction and experience, and practical understandirglV-b at 37. Intellectal functioning
is typically measured by intelligence quotient (IQ) telstsThe APA describeghis prong, in
relevant part, as follows:

Intellectual functioning is typically measured with individually administenet

psychometrically valid, comprehensive, culturally appropriate, psychomBtrical

sound tests of intelligence. Individuals with intellectual disability have saire

approximately two standard deviations or more below the population mean,

including a margin for measurement error (generally +5 points). On tekta wit

standard deviation of 15 and a mean of 100, this involves a score of 65—-75 (70 £

5). Clinical training and judgment are required to interpret test results ang asses

intellectual performance.

DSM-5 at 37. The AAIDD Manual provides:



The “significant limitations in intellectual functioning” criterion for a diagnogis o
intellectual disability is amQ score that is approximately two standard deviations
below the meanconsidering the standard@ of measurement for the specific
instruments used and the instrumestséngths and limitations.

AAIDD-11 at 31.

B. Adaptive Functioning

The secongbrong involves an assessment of an individual’s adaptive functioning to
determine whether “adaptikeficits limit functioning in one or more activities of daily life, such
as communication, social participation, and independent living, across multiple envirenment
such as home, school, work, and community.” DSM-5 at 88.APAindicates that adaptive
functioning involves adaptive reasoning in three broad domains:

The conceptual (academic) domain involves competence in memory, language,

reading, writing, math reasoning, acquisition of practical knowledge, problem

solving, and judgment in novel situations, among otherssdtial domain

involves awareness of others’ thoughts, feelings, and experiences; empathy;

interpersonal communication skills; friendship abilities; and social judgment,

among othersThepractical domain involveslearning and selimaragement

across life settings, including personal care, job responsibilities, money

management, recreation, seiinagement of behavior, and school and work task

organization, among others.
DSM-5 at 37-38.

A person’s adaptive functioning in at least one of these three domains must be
“sufficiently impaired that ongoing support is needed in order for the person to perform
adequately in one or more life settings at school, at work, at home, or in the commdnatyy.”
38; Moore, 137 S. Ct. at 10461n determining the significance of adaptive deficits, clinicians
look to whether an individual's adaptive performance falls two or more standard deviations

below the mean iany of the three adaptive skill sets (conceptual, social, and practical).”). The

AAIDD definesthe second prongs “significant limitations . . in conceptual, social, and



practical skills.” AAIDD-11 at 43 Further “the deficits in adaptive functioning muse directly
related to the intellectual impairments describedhe first prongy” DSM-5 at 38.

Both the DSM-5 and the AAIDD-1direct clinicians to use standardized measures of
adaptive functioning when possibfee DSM-5 at 37 (“Adaptive functioning is assessed using
both clinical evaluation and individualized, culturally appropriate, psychométrezaind
measures.”); AAIDDB11 at 43 (“[S]ignificant limitations in adaptive behavior should be
established through the use of standardized measures normed on the general population . . . .

[l. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court willaddressNebster’s intellectual functioning and adaptive functioning in
turn.
A. Webster’s Intellectual Functioning
The Court finds that Webster has proved by a preponderance of the evidence that he has
significant limitations in intellectual functioning and thus satisfies the first prottgeof
intellectual disabilitydefinition.He has produced reliable evidence that he has an IQ at least two
standard deviations below the méan.

Webster has produced the following 1Q test scores:

Psychologist Year Score
Dr. Patrick Caffey (Arkansas 1992 48 (Full scat)
Department of Mental Health) 56 (Verbal)

48 (Performance)
Dr. Edward Hackett (Social Securif 1993 59 (Full scale)
Administration) 71 (Verbal)

49 (Performance)
Dr. Raymond Finn (Defense trial | 1995 59 (Full scale)
expert) 59 (Verbal)

SAlthough far from perfect, intellectual functioning is currently bestespnted by IQ
scores when they are obtained from appropriate, standardized and individually adednist
assessment instruments.” AAIDIA at 31.



60 (Performance)
Dr. Dennis KeyegDefense trial 1995 55 (Composite)
expert) 67 (Crystalized)

46 (Fluid)
Dr. Raymond Finn (Defense trial | 1996 65 (Full scale)
expert) 72 (Verbal)

59 (Performance)
Dr. Dennis Keyes (Defense trial | 1996 51 (Full scale)
expert) N/A (Verbal)

N/A (Performance)
Dr. George Parker (Government tr| 1996 72 (Full scale)
expert) 77 (Verbal)

67 (Performance)
Dr. Robert Denney (Government | 2018 61 (Full scale)
expert) 63 (Verbal)

69 (Performance)
Dr. Daniel Reschly (Webster exper 2018 53 (Full scale)

N/A (Verbal)

N/A (Performance)

Additionally, as noted above, as part of the Social Security process in 1993, Dr.aBpellm
estimated that Webster’'s IQ was 69 or lower, andRittelmeyer commented that Webster was
mentally retarded.

All of Webster'sull-scalelQ tests fall below 75The parties agree that some of the tests
are invalid and should not be considefdfiminating those scores, the remaining scores are as
follows: 59, 59, 65, 51, 55, 61, and 5Fhus, if these scores are validey demonstrate that

Webster satisfies the intellectual deficit prong of intellectual disability.

®Specifically, the score obtainéa 1992by Dr. Caffeymight have been artificially low
because the test was administered while Mr. Webster was experiencing mentalyhgaiims,
including perhaps symptoms of schizophrenia, and in D#9Rarker improperly omitted certain
subtests, which rendered the results he obtained unreliable.

"The weight of the evidence supports a finding that Webster was not motivated to
underperform on tests conducted prior to his trial. The evidence presented at theludad
only one IQ test that had been performed on Webster before the crime—the 1992 test done at the
Southeast Arkansas Mental Health ClimNlmtably, the jury did not hear evidence that was later
obtained from Webster'sd8ial Security files:Webster had scored 59 on Dr. Haclsetést;Dr.
Spellman had estimated Web&d0 to be 69 or lower; and Dr. Rittelmeyer commented that
Webster was “mentally retardedli light of the Government’s arguments at trial that Webster

9



The scores themselves were obtained over a period of tireatyears and consistently
demonstrate that Webster has anhét falls within the range of someone with intellectual
deficits. In reaching this conclusion, the Court finds that the evidence does not suppbriga f
of malingering such that the tests are invalid. The Court relies on the testimony of Dr. Fabian,
who is board certified in forensic psychology and clinical psychology and fdilpwisined in

neuropsychology.Specifically, Dr. Fabian explained that the effort tesfirsijowed, at most,

was motivated to underperform on later tests to avoid the deadttypehis omissiorns
particularly significant.
8The APA describes malingering as follows:

The essential feature of malingering is the intentional production ofdalse
grossly exaggerated physical or psychological symptoms, motivateddrpadxt
incentves such as avoiding military duty, avoiding work, obtaining financial
compensation, evading criminal prosecution, or obtaining drugs. . . . Malingering
should be strongly suspected if any combination of the following is noted:

1. Medicolegal context gbresentation (e.g., the individual is referred by an
attorney to the clinician for examination, or the individual seférs while
litigation or criminal charges are pending).

2. Marked discrepancy between the individual’s claimed stress or disability and
the objective findings and observations.

3. Lack of cooperation during the diagnostic evaluation and in complying with
the prescribed treatment regimen.

4. The presence of antisocial personality disorder.

DSM-5 at 726-27.

®The Court findghe testimony of DrFabian to be extremely credible and persuasive. Of
particular note is that Dr. Fabian acknowledged and considered evidence thahtray ¢o his
ultimate conclusion. As he put itCertainly, there are strengths and weaknesses in these cases.
They're not perfect cases, but you want to look at the case in its totality aeduponith your
clinical judgment and overall opinion as to your findings as in this case vbkedctual
disability is or whether that person has it.” Dkt. No. 192 at 161. Nonetheless, afieng s
clinical judgment to the totalitof the evidence and facts, Dr. Fabian concluded that Webster did
have a mild intellectual disability.

OEffort testing ivolves stand-alone or embedded questions within another test used to
determine whether someone is putting forth adequate effort on a test.

10



that Webster at times had variable effdHe also distinguished malingering from poor effort
and pointed to Webster’s “base foundation of complex trauma” and the atypical testing
conditions. Dkt. No. 192 at 14Br. Fabian also testified that low 1Q creates a risk of false
positives for poor effort on effort tests and that Webster passed most adlihigldRDigit Span
tests anatherlater effort tests. The Court credits Dr. Fabian’s testimony that, congjdetiof
these factors, Webster was not malingefihg.

Further, the Courtredits the tegmony of Dr. Reschly, a school psychologist who is
currently a professor emeritus of Education and Psychology at Vanderbiltrsityivhat it
would be “extremely difficult” to consistently fake IQ scores in that rarvge the course of

twenty-seven yews.'® Dkt. No. 189 at 173. The Couwatsocredits the testimony of Dr. Reschly

1The Government argues that the validity tests indicated that Webster wagamiagin
Specifically, the Government points to the testimony of Dr. Denney that &/dasged the Word
Memory Test (“WMT”) and that Webster’s results on the Medical Symptom \Aallast
(“MSVT”) also showed that Webster was malingering. For the reasotareegbelow, the
Court gives Dr. Denney’s testimony little weight.

12The Government has pointed to contrary evidence, including DS&ttbrs that the
Government arguaadicatethatmalingeringshould be strongly suspect&pecifically, the
Government points to the fact that much of Webster’s testing occurred in thelegalic
context of presentation. Further, the Government points to evidence that there artkec m
discrepancy between Webster’s claimed disability and the objective findidgsbaervations.
As the Government notes, even some of Webster's own experts were surpriseck$ly the t
results. Tle Government acknowledges that it is difficult to evaluate the third fataok of
cooperation with the diagnostic evaluation and in compliance with the prescribed tteatme
regimenr—but points to Dr. Hackett’s observation that Webster showed no signs of wanting to
improve. Finally, Webster has been diagnosed with antisocial personality disoldler iy
Court gives this evidence some weight, for the reasons explained above, the Court fithds that
evidence is outweighed by other evidence that does not support a finding of malingering

13The Court finds the testimony of Dr. Denneyicansed clinicapsychologist whas
board certified in clinical neuropsychology and forensic psychology, overall to lcecadble
and thus gives it little or no weighAs a whole, Dr. Denney focused on evidence that supported
his conclusions while ignoring, disregarding, or minimizing evidence that caiexhclusions
into question.

For example,ite Court finds that the testimony of Dr. Denney that malingering on 1Q
tests is easy is unsupported by the article on which Dr. Denney reliedt, the article reached
the following conclusion: “The results of this study suggest that faking low on &i8W is a

11



that it would be “extremely unusual” for a person to have the same performancenaclitysie
subtests; rather, what happens frequently “is that there are fairlwai@éions across different
subtests.” Dkt. No. 189 at 1728 The Courtalsocredits the testimony of Dr. Fabian that

Webster’s 1Q scores were consistant indicated mild intellectual disabilitipr. Fabian’s own

difficult endeavour.” Lorraine Johnstone & David J. Codkejigned Intellectual Deficits on the
Wechsler Adult Intelligence ScaRevised,” 4British J. of Clinical Psych. 303, 314 (2003).
When asked about this statement in the article, Dr. Denney replied, “Yess thaain that
sentence, but that's not what that’s talking about at that point.” Dkt. No. 192 at 118. He did not
elaborate. In any case, the study did not address the ease of repeatedly pfakedowg IQ
test results over several decades, as the Government argues Webster did.

Similardy, Dr. Denney’s criticism of Dr. Reschly for allegedly being not propergnised
in Indiana and allegedly practicing outside his training as a school psychaagistwell taken.
Dr. Denney himself is not licensed in Indiana, and Dr. Denney acknowledged thaitkeel w
with a master’s level school psychologist who did testing in a prison setting.

More importantly, some of Dr. Denney'’s testimony is demonstrably indareppears
to reveal biases. Specifically, Dr. Denney testified thatresults of the Test of Malingering
Memory ("TOMM”) administered by Dr. Reschghould be considered invalid because Dr.
Reschly “didrt give the whole test. He only gave the first two sidle didn’t give the retention
trial, which research shows makes it a more sensitive validity test. He diadtiiat, but the
results of it were within expected limits.” Dkt. No. 191 at 208. Dr. Reschly, howeder, di
administer all three trials of the TOMM, including the retentitad, and Webster passed all
three trials. Dr. Denney testified that he had access to the raw data fr&adohly’s
administration of the TOMM-which shows that the retgon trial was administered.

Also troubling to the Court is Dr. Denney’s reliance on an evaluation done on July 8,
1992, in which, according to Dr. Denney, psychiatrists at the Southeast ArkansasHwaitital
Center “did not see an indication of a substdly low intellectual functioning in their
examination.” Dkt. No. 192 at 25. Notably, the report to which Dr. Denney refers does not
mention Webster’s intellectual functioning, instead focusing on Webster'dsegdhe voices
in his head that werelleg him to kill people. It does, however, mention that Webster was in for
psychological testing. At the time Dr. Denney formed his opinion on the psyclexaaiication
report, he had not realized that another report, completed by a psychologistezxaamdi
consulting psychologist at the Southwest Arkansas Mental Health Center oméhdasg
showed that Webster hadudl -scalelQ of 48. Even after Dr. Denney reviewed the reports of the
psychological evaluatiofor the first timeduring the hearing, he refused to consider explanations
other than the conclusion he had reached before learning of the psychologicaicevedypairt.

1“The Government points to Dr. Denney’s testimony that Webster’s test rasults
inconsistent and mutually contradictory. The Court has considered this testimdimglbhat it
is outweighed by other evidence discussed above.

12



testing to assess Webster’'s general raagaability was also consistent with the 16ting that
Drs. Denney and Reschly conducted.

Looking first at the tests that were performed before the crime, the weitie e¥idence
supports a finding that Webster was not motivated to underperform on the testing @eréisrm
part of his application for Social Securiyln the form Webster filled out, hdescribechis

symptoms as follows:

15The Government argues that Webster had motive to malinger when he was tested to
determine his eligibility for Social Security benefits. In suppbthat argument, the
Government points to the testimony of Dr. Dennéynd, while Webster argues that he only
applied for benefits due to sinus problems, his mother told Dr. Denney that she brougier Webs
to the Social Security Administration becauséisfsinus problem and concerns that he may
have issues with his brain. Hr. Tr. 688:1-9.” Dkt. No. 195 at 38.

In fact, Dr. Denney testified as follows:

Q: In 1993, [Webster] applied for Social Security; is that correct?

A: I'm not exact on the date; but yes, he did apply.

Q: Okay. And he applied because he had sinus trouble; is that right?

A: Well, that's what’s written on the document. | recaledctually, | recalled it last

night, that Mrs. Webster told me duringrhnterview that they applied for sinus
problems; and she also told me that she was concerned that that might relatesiio.his br
Q: That his sinus trouble might relate to his brain?

A: Yes.

Q: That’'s what Mrs. Webster told you?

A: Yes, it was in thenotes.

Dkt. No. 192 at 34-35. As such, the Government’s argument mischaracterizes Dr. Denney’s
testimony.

13
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Hrg. Ex. 21 at 63° In additional Social Security documents, Webster also referred to sinus
symptoms as the basis for his disability claim.

Further, Dr. Charles Spellmanha psychologist who conducted a mental status evaluation
of Webster at the request of the Social Segidministrationin 1993 and who found that
Webster’s total presentation was of someone who was mentally retardednv@ of 69 or
lower, testified that he is “always hyper vigilant for malingering” Dkt. N@@-1 at 31, yet he
found no evidence of eggeration or malingeringf

With regard to the testing that was performed after the crime and before Wetrgkr’
the testimony of Larry Moore, Webster’s trial attorneyjahitihe Court finds to be credible,
established that Webster did not know the purpose of the testing that was conductedl thetwee

time of the crime and Webster’s trial and that Moore told Webster to do his bastdédoa

1%The Court did not consider Exhibits 42 and 43 in making its ruling, as the Court found
other evidence sufficient to make its findings with regardhether Webster is intellectually
disabled

Y"The Court considered the testimony of Dr. Spellman over Webster’s objection.

¥During Dr. Spellman’s deposition, the Government agkedpellmarmmany
hypothetical questions about whether a person whonelteictually disabled could perform
certain tasks. The Court gives no weight to his answers to those questions, as thesogiesti
not provide Dr. Spellman with enough details or context to warrant gigngnswersveight in
making a finding specifito Webster.
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better Webster did, the more it would help him. Moreover, Moore testified that he purposely
avoided telling Wester that he planned to argue that Webster was mentally retarded until right
before jury selection because he knew that Webster did not like the term and “didnt want t
stigmatized as being retarded.” Dkt. No. 164-2 at 25. Accordingly, the Courtti@idd/ebster

has presented convincing evidence that he was not motivated to malinger on the ¢y¢esn
1995 and 1996 and that thesuéis of those tests are valid

The Court finds that Webster has shown by a preponderance of the evidenceltQat his
scores were valicand, after considering the evidence as a whole, the Court finds that Webster
has shown by a preponderance of the evidence that he has deficits in intellecticadifunt®

B. Webster’'s Adaptive Functioning

The Court finds that Webstalsohas proved by a preponderance of the evidence that he
has significant limitations iadaptive functioning and thus satisfies the second prong of the
intellectual disabilitydefinition.

The Court gives great weight to the testimony of Dr. Fabianedister has significant
deficits in adaptive behavidDr. Fabian administered a series of tests to Webster and considered
adaptive functioning assessments administered by other psycholDgigtabianalso spent a
great deabf time interviewing Webster and reviewed numerous records, including Webster’'s
school records and the Social Security records. Additionally, Dr. Fabian’scakptaof why he
gave weight to some evidence while giving little weight to other evideasesspecially

persuasive. In particular, the Court found Dr. Fabian’s explanation of why he gawsdight

¥In reaching its decision, the Court has considered the evidence that could suggest that
Webster does not have deficits in intellectual functioning, including Dr. Dennsyiimtay as
to the import of the results of Webster’s effort testiwgbster’s realvorld functioning and
Webster’s achievement test scores.
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to Webster’'s adaptive functioning in prison to be very convindmgFabian explained that a
prison environment is very structured, and everytisrayailable to an inmate.

The Courtalsocredits the testimony of Dr. Reschly that Websteets the second prong.
Dr. Reschly considered a wide variety of information in reaching his decision, and he
interviewed many people who knew Webster during the developmental period, including people
who are not higlirect relativesDr. Reschly also considered standardized adaptive behavior
assessmentand the Court finds his explanation of why the more recent adaptive behavior
assessments should be viewed with caution to be persuasive. Dr. Reschly explained that
someone with an intellectual disability does not likely function in the “predictadite rigid
structure” of prisorthe same wathat person would function outside of that environment. Dkt.
No. 190 at 43. The Court also credits the testimony of Dr. Reschly that Webster biés idefi
the conceptual, social, and practical domains.

In reaching this conclusion, the Court also has looked to the Social Security reabrds t
were not available to Webster at the time of his trial. As the Seventh Circuit paiiiédeo
application materials revealed that Webster was barely lit€t&t. examplefor information
about his job dutiedVebster listed his job title as “Cement” and provided the following

description:

20The Court also found persuasive Dr. Fabian’s characterization of Webstpoases
to questions in the Social Security records as being concrete and limitel,Rvhi€abian
testified was consistent with his interactions with Webster.
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Hrg. Ex. 21 at 66. He listed this same job on four separate pages, although theanstructi

indicated that the applicant should provide the information for each job he had listed, and

Webster hd listed only one job.

Webster’'s answers to the section on Recreational Activities and Hobluesipfsorts

the conclusiorthat Webster was barely literate
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Hrg. Ex. 21 at 19.
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The Government has pointed to evidence Wabster does exhibit areas of strength
including, but not limited tohis musical ability, excellent hygiene, ability to driaehievement
test scoresand ability to engage in conversatithiThe Government also has argued that the
facts of the crime demonstrateat Webstedoes not have deficits in adaptive functionfig.
However,in accordance with guidance from the medical community and as instructesl by th
Supreme Court, the Court has focugeddaptive-functioning inquiry on adaptideficits See
Moorel, 137 S. Ct. at 1050 (citing AAIDD-11, at 47 (“significant limitations in conceptual,
social, or practical adaptive skills [are] not outweighed by the potentiag8iseim some
adaptive skills”); DSM5, at 33, 38 (inquiry should focus on “[d]eficits in adaptive functioning”;
deficits in only one of the three adaptisiells domains suffice to show adaptive deficits);
see Brumfield [v. Cain, 135 S. Ct. 2269, 2282015)](“[/]ntellectually disabled persons may
have ‘strengths in social or physical capabilities, strengths in some adsliiaeeas, or
strengths in one aspect of an adlagskill in which they otherwise show an overall limitation.”
(quoting AAMR, Mental Retardation: Definition, Classification, and Systen&upports 8
(10th ed. 2002))).

Over Webster’s objections, the Court has considered evidence about Webster'srpehavi

education, work, and mental health in prison, including all of the Bureau of Prisons f&cords

21For reasons explained above, the Court gives little weight to the testimomy of D
Denney that Webster does not have significant deficits in the conceptual domaihdsomin,
or practical dmain. The Court has looked at the evidence pointed to by Dr. Denney in support of
his conclusion and does not find Dr. Denney’s explanation as to the conclusions that he has
drawn to be persuasive.

22Over Webster’s objection, the Court has considered evidence about the facts of the
crime and has viewed those facts in the light that most favorably supports the Gaternme
argument.

ZThese records include the emails that the Government argues that Webstettésas wri
while incarceratedThe Court has assumed for the purposes of making its findings that Webster
did, in fact, write these emails himself.
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introduced by the Government and the testimony of Dr. Jacqueline Blessinger; Jolwa&is:
l1I; and Phil Woolstor?* The Court also considered much of the testimony of Dr. Erin CéRner.
The Court gives little weight to this evidenecelying on Dr. Fabian’s cautions as to the use of
such evidencesee also Moorel, 137 S. Ct. at 1050 (“Clinicians, however, caution against
reliance on adaptive strengths deyeld in a controlled settingas a prison surely is. DSIg; at
38 (‘Adaptive functioning may be difficult to assess in a controlled settigg feisons,
detention centers); if possible, corroborative information reflecting funotjamitside those
settings should be obtainexi see AAIDD -11 User’s Guide 20 (counseling against reliance on
‘behavior in jail or prisoti).). Additionally, the Court would give little weight to the testimony
of Drs. Conner and Blessinger even had their interactionsMatdbster not taken place in a
prison setting. Neither the quantity nor depth of their interactions with Websttd Vead the
Court to find their testimony to be more persuasive than that of Drs. Fabian ahtyREse
Court did consider Edwards’ testimony as to his conversations with Webster, dbssroat
Webster’s behavior and performance as an orderly, and emails that he rdeaiveditelieved
to be from Webster but finds that this testimony is outweighed by other evidenues#id
above.

Weighing the evidence as whole, the Court finds that Webster does have deficits in his

adaptive functioning® Further, the Court finds that the evidence supports a finding that

2’Woolston has only been briefly introduced to Webster. Woolston testified to lay the
foundation for the BOP educational records, which the Court has admitted and considered.

25The Court finds that Dr. Conner’s testimony about inmate Ronell Wilson is not
relevant; as such, the Court did not consider that testimony.

2&\hile there was some evidence that Webster was not in special educationislasses
school, the Court finds that the weight of the evidence supports a finding that Wedsstar w
fact, in special educatioim making this finding, the Court has considered, over Webster’'s
objections, the school records introduced by the Government at theghearin
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Webster’s deficits are related to intellectual functiorihin making this decision, the Court has
considered, over Webster’s objection, evidence of Webster’'s other psychologidiions?®
Therefore the Court finds that Webster has shown by a preponderance of the evidence that he
has significant deficits in adaptive functioning and as such satisfiescihvedsprong of

intellectual disability.

IV. CONCLUSION

The Court finds that Webster has met his burden and shown by a preponderance of the
evidencehat he is intellectually disableds he meets all three prorajsntellectual disability:
1) Webster has intellectuéinctioning deficits; 2) Webster has adaptive deficits; and 3) the
onset of these deiits was while Webster was a mingr making this ruling, the Court has
carefully considered the totality of the evidence and weigfhedestimony in accordance with
its credibility assessment of each witness.
Accordingly, Welster’s petition for a wribf habeas corpus GRANTED. Webster’'s
death sentence is vacated under 28 U.S.C. § 2241. The Attorney General has 120 days from the
Entry of Final Judgment to take appropriate action in light of the writ. Furtinéerscing
proceedings shall occur in theithern District of Texas.

SO ORDERED®/18/2019

RIS

Hon. William T. Lawrence, Senior Judge
United States District Court
Southern District of Indiana

Copies to all counsel of record via electronic communication.

2’Dr. Tasséestified that it is impossible to prove this relationship clinicedige Dkt. No.
189 at 48 (“[W]e wouldn’'t know whether it's the adaptive behavior deficits that caused t
intellectual functioning deficits or the intellectual defigtaused the adaptive behavior
deficits.”). The Court finds his testimony on this topic to be persuasive.

285pecifically, the Government has pointed to Webster's antisocial persondisititder.
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