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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
CROP PRODUCTION SERVICES, INC.,
Plaintiff,
No. 2:12¢v-00182MJID-JMS

ROBINSON V., INC.,
BYRON E. ROBINSON,

Defendants.

ROBINSON EXCAVATION LLC,

ROBINSON SONS LLC,

BYRON T. ROBINSON,

MICHAEL E. ROBINSON,
Garnishees.

DEERE CREDIT, INC.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
3
DEERE & COMPANY, )
)
)

Intervenors.

ORDER ON MOTION FOR PROTECTIVE ORDER

This matter comes before the CourttbaJoint Motion for Entry of a Discovery
Protective Ordeffiled by Garnishee Defendants Robinson Sons LLC, Robinson Excavation
LLC, Michael E. Robinson, Byron T. Robinson, and Byron E. Robih§@arnishee

Defendants”) [Dkt. 232] For the reaons set forth below, the ColdENI ES the Motion.

1 On January 2, 2018, this Court granted Plaintiff's Sixth Motion for Pracge&upplemental and Request for
Garnishmenand named Byron E. Robinson as a garnishee deferjd&nt244] A Notice of Garnishment
Proceedings had been servedBymon E. Robinson.[jkt. 246] Accordingly, Byran E. Robinson waproperly
brought under the juriction of this Court as a garnishee defendant.
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l. Backaround

Plaintiff Crop Production Services, Inc. (“CPS”) owns a judgment entered onrya3,a
2015 against Defendant Robinson V., Inc. in the amount of $3,000,000 and against Defendant
Byron E. Robinson in the amount of $2,000,000, jointly and severally (the “Judgmgt?). [
89.] The Judgment against Byron E. Robinson has been fully satisfied, but the Judgment agains
Robinson V., Inc. has been onlgirpally satisfied. Dkt. 244] As of December 12, 2016,
Robinson V., Inc. still owes $958,239.38 plus additional paigment interest that continues to
accrue at $202.01 per daipit. 244 at

CPS asserts that approximately sevdaty (74) items of equipment on which Robinson
V., Inc. claimed depreciation for federal income tax purposes should be subjectutboexacd
sale in order to satisfihe Judgment against Robinson V., Ingkif 235 at 2] Theitemsof
equipment include combinesactors, farming implements, and vehicléd.][CPSargueghat
Robinson V., Inc. is the owner of the equipment because only the owner of an assétdstentit
claim depreciation on that assébkf. 235 at 3 However, Garnishee Defendants assert that they
are the ownex of the disputed equipment and Robinson V., Inc. is only the lessee of the
equipment. ld.] Thus CPSseekdo examine Garnishee Defendants’ tax retamd return
information toverify thisinformation [Id.]

In addition, Robinson V., Inc. aldisted certain notes receivable as assets and certain
notes payable as liabilitiesn its federal income tax returnid.[at 4.] In their responses to CPS’s
interrogatories, @rnishee Defendants asserted that they do not owe any valid debt to Robinson

V., Inc. and that Robinson V., Inc. does not owe any debt to th&h.39-5 Dkt. 139-G Dkt.
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139-7 Dkt. 139-8] As a resultCPSalso seeks to examine Garnishee Defendants’ taxnsetur

and return information to verifjhese assertions

CPS proposet® servenonpartyrequest®n Garnishee Defendants’ accourtsto obtain
Garnishee Defendants’ tax retarand return informationDkt. 235 at 5 Garnishee Defendants
object After the parties failed to resolve the dispute informahis Motion follows.

. Discussion

UnderFederal Rule of Civil Procedure 2& “court may, for good cause, issue an order to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense.Fed. R. Civ. P. 26(c)(1'he party from whom discovery is sought bears the burden to
show that such a protective order is warrangs=elling v. Knight 211 F.R.D. 552, 554 (S.D.
Ind. 2003)(“The party seeking a protective order has the burden to show good cause for it.”).

In this case, Garnishee Defendants seek a protective order preventin@@RrBtiining
Garnishee Defendants’ tax returns asirninformation.Therefore, the have the burden to
show that such a protective order is warranted. Garnishee Defenddw@ghree main
arguments to support this Motiér{1) Garnishee Defendants are not “parties” in this eask
thus CPS cannaeekproduction of Garnishee Defendants’ tax returnsratutninformation;
(2) the tax returns are natlevant to this matteand(3) tax reurns and return information are

confidential and/or privileged. The Court addresses each argument in turn.

2 Garnishee Defendants also argue that pursuant to Local Ral@B7TPS has been given the option three times to
file a motion to compel to resolve the dispute, but dimed had failed to do soDkt. 233 at 3 Thus, Garnishee
Defendants argue that by failing to @dss this issue, CRfaiswaived itsright to do so[ld.] However, Local Rule
37-1(b) provides that “[ijn the event that the discovery dispute is not resolyedyhsemay file a motion to

compel or other motion raising the disput8.D. Ind. R. 371(b) (emphasis added)he Rule does not requi@PS

to file a motion to compel but rather only allgit/to do so. Thus, failure to file a motion to compeh particular

time does notonstitutea waiver of the discovergispute
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A. Scope of Discovery

Garnishee Defendants argue that in Indigaanishment proceedings are merely
“ancillary and sup@mental to the original lawsuitand thus, Garnishee Defendants arereak

“defendantsbut rather are just “third partie$d the litigation [Dkt. 233 at 4Dkt. 237 at ¢

Citing Indiana Code § 34-55-8-which governsappearance dhird parties in proceedings
supplementalGarnishee Defendants maintéivatsince nothing in the statute requires third
partiesto resnd to a request for productio@PS’s prposed discovery requests exceed CPS’s
permitteddiscovery methods, and thus, a protective order is prdddrThis argument is
without merit.

Federal Rule of Civil Procedure &fates that: “The procedure on executiand in
proceedings supplementary to and in aid of judgment or execution—must accord with the
procedure of the statehere the court is located, but a federal statute governs to the extent it

applies.”Fed. R. Civ. P. 69(a)(1This action is pending in Indiana and no party has suggested

that a federal state governs the collection of CPS’s Judgme®eeDkt. 232 Dkt. 233 Dkt.
235 Dkt. 237] The law of Indiana therefore controls.

Under Indiana law, in a proceedings supplemental, a garnishee defisriglaimed as a
party and is required to answer as to non-exempt property held by the garnishee of the
judgment-debtor or an obligation owning from the [garnishee defendant] to the judgme
debtor.”Symons Int’l Grp., Inc. v. Cont’| Cas. C®o. 1:01-€V-00799RLY-MJD, 2017 WL
4269880, at *3 (S.D. Ind. 201{@mphasis in original) (quotingeaton v. Fort Wayne
Neurosurgery780 N.E.2d 1183, 1185 (Ind. Ct. App. 200&) Symonsthis Courtspecifically
rejected garnishee defendant’s argument that he was goartyi in the proceedings

supplementalld. This Court reasoned that:
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Courts in different circuits have also agreed that garnishee defendantsiate joi

as parties in a lawsuit. For exampleCanversion Chemical Corporation v. Dr.-

Ing. Max Schloetter Fabrik Fur Garvantechnik & Lea-Ronal, ltize court held

that where ganishee was brought under jurisdiction of court by judicial process

and a judgment might be rendered for or against it in supplemental proceeding,

the garnishee was “sufficiently a ‘party’” to be subject to an order requirin

garnishee to produce documents urtekteral Rule of Civil Procedure 34

Conversion ChentCorp. v. Dr.-Ing. Max Schloetter Fabrik Fur Garvantechnik &

LeaRonal, Inc, 49 F.R.D. 126, 128 (D. Conn. 1969)
Id. at *3.

Hereg similar to the garnishee defendanBymonseachGarnishee Defendant was
brought under jurisdiction of this Court by judicial proceSeeDkt. 131;Dkt. 246] On August
28, 2015, Robinson Excavation LLC, Robinson Sons LLC, Michael E. Robinson, and Byron T.
Robinson were properly served by CPS with a summons and a Notice of Garnishment
Proceedings and Order to Answer Interrogatories. [Dkt. 131.] Similarlyaramdy 2, 2018,
Byron E. Robinson was properly served by CPS with a summons and a Notice of Garnishment
Proceedings.0kt. 246] Thus, Garnishee Defendants are sufficienplgrties”in this
proceedings supplemental.

In addition,Indiana Trial Rule 69(E) governs proceedings supplemental. Ind. R. Trial P.
69(E). The Rule provides that in “aid of the judgment or execution, the judgment creditor ... and
the judgment debtor may utilize the discovery provisions of these rules in the mawigeghin
these rules for discoveny as provided under the laws allowing proceedings supplemeiatal.”
(emphasis addedjederal Rule of Civil Procedure 69(a)(B)eanwhile, states that “the
judgment creditor ... may obtain discovery framy per son—as provided in these rules by
the procedure of the state where the court is locakedl” R. Civ. P. 69(a)({emphasis added)

Both state and federal rules thus allow for discovery in proceedings supplemengadyvéfoin

considering the procedure by which discovery is conducted, the Court has considerable


https://www.westlaw.com/Document/N69CE1AA0B96511D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6270c967550011d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_128
https://www.westlaw.com/Document/I6270c967550011d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_128
https://ecf.insd.uscourts.gov/doc1/07316346905
https://ecf.insd.uscourts.gov/doc1/07316346905
https://www.westlaw.com/Document/N87ECCFC0B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N87ECCFC0B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

discretion: “We do not think the draftsmen of Rule 69 meant to put the judge into a procedural
straitjacket, whether of state or federal origiRe€solution Trust Corp. v. Ruggie@94 F.2d
1221, 1226 (f Cir. 1993)
Here, the fact that Garnishee Defendants are “parties” and ndyrfearg person’with
regard taheseproceedings supplemental only strength@RS’s assertion that it can seek
related discovery from Garnishee Defenda@@rnishedefendants’ argument that because
Indiana Code § 34-55-8-&nly states that courts hattee power to order a garnishee defendant
to answe interrogatoriesall othernot-mentioned discovery tools must beawvailable in
proceeding supplemental, is without mer8eelnd. Code §34-55-8-5As stated above, Indiana
Trial Rule 69(E)provides that in “aid of the judgment or execution, the judgment creditor ... and
the judgment debtor may utilize the discovery provismiithese rulegn the manner provided in
these rules for discoveny as provided under the laws allowing proceedings supplemental.” Ind.
R. Trial P. 69(E) (emphasis adde@garnishee Defendants even acknoweeldipat the word “or”
presentsn the rule’s languageDkt. 237 at § UnderFederal Rule of Civil Procedur®@)(2)
which is the law allowing proceedings supplemental in this ¢dsejudgment creditor ... may
obtain discoveryrom any person-as provided in these rules or by the procedure of the state
where the court is located?ed. R. Civ. P. 69(a)(2The Rule does not limit a judgment creditor
to any specific tools of discovery but rather gives the judgment creditoad kght to “obtain
discovery.” Thus, under federal law, the usual methods of discovery a@béaa CPS
Furthermore)ndiana Trial Rule 69(Elso states thatlie judgment debtanay utilize
thediscovery provisionsf these ruleg the manner provided in these rules for discovengd.
R. Trial P. 69(E). Indiana Trial Rule 34 allows a party to serve requestofiughion on both

partiesand nonpartiesin a lawsuit.Ind. R. Trial P. 34While Indiana Code § 34-55-8dnly
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mentions the courts’ power to order a garnishefertiant to answer interrogatoriés]o long

as two statutes can be read in harmony with one another, we presume that thavesgis
intended for them both to have effécstate v. Universal Outdoor, In@80 N.E.2d 1188, 1191
(Ind. 2008) As a result, the rules governing both federal and state proceedings supplemental
allow use of the usual methods of discovery.

Additionally, on an even more fundamental level, the discovery at issue is not “party
discovery to the Garnishee Defendants. Rather, it is discovery directed to norgasies
accountants of the Garnishee Defendants. Therefore, the Garnishee Defangamsnts
regarding what dismvery may be served on a “party” is wholly irrelevant to the instant
discussion. The subpoenas in question are certainly proper nonparty discovery to the
accountants on which the subpoenas will be served.

Accordingly, federal and state law support CPSsegtion that it may serva request for
production of documents in a proceedings supplemental. The Court proceeds to determine
whether Garnishee Defendants’ tax retuandreturninformationare relevanin this
proceedings supplemental.

B. Relevancy

CPSargues that Robinson V., Inc. is the owner of the disputed equipment because only
the owner of an asset is entitled to claim depreciation on that a3set?$5 at 3 Garnishee
Defendants maintain that they are the actual owners of the disputed equipment and Robinson V.,

Inc. is only the lessee of those equipmenkt[ 210 Dkt. 233 Dkt. 237] Similarly, CPS argues

thatRobinson V., Inc. has listed certain notes receivable as assets on its fegmsmaltax

returns showing Garnishee Defendants owe Robinson V., Inc. certain mbhie235 at 4]
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However, Garnishee Defendants maintain that they do not owe any debt to Robinson V., Inc

[Dkt. 21Q Dkt. 233 Dkt. 237]

Garnishee Defendants initialyguel that the documents sought are “not ‘relevant to the
subject matter of the action,” which was a contract dispute between CPS and Robjrison V
and Byron E. Robinson.'Okt. 233 at 9 Garnishee Defendants later argue th#tis a fallacy
that simply because a ‘note receivable’ is on Robinson V., Inc.’s income tax tieditia
corresponding note payable in on an individual [Garnishee Defendzsusaie tax returr]s’

[Dkt. 237 at 3 Rather, Garnishee Defendant assert that CPS’s very broad discoverysedfort i
“fishing expedition.” Dkt. 237at 5] In responseCPS argues that it is relevant for CPS to
“examine the tax return information of [Garnishee Defendaatdiscover whether their
representations to the IRS on their income tax returns match their repiessntade in these
proceedings supplementalDt. 235 at 3§ The Court addresses the arguments in turn.

Federal Rule of Civil Procedure 26(b)&tates that a party “may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s oladafense and
proportional to theeeds of the case, considering the importance of the issues at stake in the
action, the amount in controversy, the parties’ relative access to relevantatiborthe parties’
resources, the importance of the discovery in resolving the issues, and whether theburde
expense of the proposed discovery outweighs its likely benefit. Informatiomwhikiscope of
discovery need not be admissible in evidence to be discovergbte.R. Civ. P. 26(b)(1)
Federal Rule of Evidence 401 provides that an evidence is relevant if it has “amctetale
make a fact more or less probable than it would be without the evidence” andtvbadest is
of consequence in determining the actidret. R. Evid. 401“Relevance in discovery is broader

than relevance at trial; during discovery, ‘a broad range of potentially usg&fuhiation should
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be allowed’ when it pertains to issues raisgdhe parties’ claims.Bank of Am., Nat'| Ass'n v.
Wells Fargo Bank, N.A2014 WL 3639190, at *3 (N.D. Ill. July 23, 201#juotingN.L.R.B. v.
Pfizer, Inc, 763 F.2d 887, 889-90'({TCir. 1985).

Here, a careful review of the recastows that Garnishee Defendants’ tax returns and
return information are relevant in this proceedings supplemental. The paniete didrether
Robinson V., Inc. owns certain equipment that it claimed depreciation on its federakitax
return and whettr Garnishee Defendants owe Robinson V., &my debt This is a material
factual dispute given the nature of this proceedings supplem@atalishee Defendants’ tax
returns and return information have the “tendency to make a fact more or less prolmaitle tha
would be without the evidence” because they would shomexamplewhether Garnishee
Defendants also claimatepreciation on the disputed equipment andifuether they represented
to the IRS that thegwe any debto Robinson V., Inc.

Moreover, the information sought is not cumulative or duplicative becaRSehas cited
to directevidence that undermines Garnishee Defendants’ claims that they own the disputed
equipment and that they do not owe Robinson V., Inc. any 8ebted. R. Civ. P. 26(b)(2see
alsoU.S. v. Various Assets of Harry Kaufmann Motorcars, Inc., of Milwaukee %% F. Supp.
299 (E.D. Wis. 1991(A protective order was proper because beyond making conclusory
statements that the witness’s tax returns contained information that woulshte&ey
witness’s veracity or credibility, the claimant did not identify any evidéasapport his claim.).

Herg CPS clearly identifies contradictoeyidence which undermines Garnishee
Defendantspositionthat theyown the disputed equipment. In additi@R Salsoprovides
substantial reasons why Garnishee Defend#mts’eturns would help prove itssertion

Robinson V., Inc.’s income tax returns showteat it claimed depreciation dhe disputed
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equipment. [Dkt. 203-18.] Moreover, Robinson V., Inc.’s former ace@mitestified that the
owner of an asset should be the one wlaomsdepreciation on that asset; if a person does not
own an asset, it would be improper for that person to claim depreciation on that dds@03b
20 at 47-48.] Thughe fact thaRobinson V., Inc. took depreciation on the disputed equipisent
evidence that Robinson V, Inc. is the owner of the equipmemhishee Defendants claitmat
they are the actual owners of the disputed equipment, and Robinson V., Inc. is onlyethe less
This allegation ould be discredited if Garnish@&efendantstax returnsdo not show that they
took depreciation on the equipmeént.

Similarly, there ievidence that undermines Garnishee Defendants’ claim that they do
not owe Robinson V., Inc. any debt. Robinson V., Inc.’s income tax returns listed cerésn not
receivable as assets. [Dkt. 203 atRopinson V., Inc.’s former accouwarttalso testified that the
notes receivables are assets because they rephasgstictually owning to Robinson V., Inc.
[Id.] The notes receivable show that Garnishee Defendants are obligated to repayanonies
Robinson V., Inc.If.] A review of Garnishee Defendants’ tax returns and return information
would likely shedadditionallight on this factual disputéccordingly, Garnishee Defendants’
tax returns and return information ae@rtainly relevant tohis proceedings supplemental.

C. Privilege/Confidentiality

Garnishee Defendants also argue that the tax returns and return informagiowileged
and/or confidential information because: 26)U.S.C. § 610provides that tax returns and

return nformation “shall be confidentidl(2) Indiana accaontantelient privilege applies; and (3)

3 The Court notes that Robinson V., Inc. and Garnishee Defendants used¢hscsammtantsDkt. 20320 at 6
Dkt. 20321 at 6] It is highly unlikely that the same accountant wautmit tax returns thahake depreciation on
the same equipment for two differéntlividuals or entities
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there is a “qualified privilege” against disclosing Garnishee Defendamtseturs and return
information. These arguments are without merit.

First,the documents sought are not confidential u2ée.S.C. § 6103The Seventh
Circuit has specifically spoken on this issu€6[U.S.C. § 6103does not block access, through
pretrial discovery or otherwise, to copies of tax returns in the possessiigaots; all it
prevents is the IRS’s sharing tax returns with other government agerigiesthodity Futures
Trading Comm’n v. Collins997 F.2d 1230, 1233(7Cir. 1993) Here, CPS proposes to
subpoena Garnishee Defendants’ tax returns and return information from GarnistresaDesf
accountants.fkt. 232] Thus,26 U.S.C. § 6108o0es not apply in thisstance®

Second, Garnishee Defendants’ general reference to the Indiana accoliemant-
privilege is not sufficient to show that the privilege agpherelndiana law protects
accountantlient communications as privilegedd. Code § 25-2.1-14—-However,‘Indiana
courts disfavor such statutorily created peges and therefore strictly construe them to limit
their application. Not only must the party asserting privilege establishoé@#shessential
elements; it must also invoke the privilege on a docubgtocument basis fhdianapolis
Airport Auth. V. Travelers Prop. Cas. Co. of ABD15 WL 4715202, at *7 n.5 (S.D. Ind. Aug.
7, 2015)(quotingPain Center of SE Ind., LLC v. Origin Healthcare Solutions LNG. 1:13—
CV-00133RLY-DKL, 2015 WL 2166708, at *2 (S.D. Ind. May 8, 20).%jere, Garnishee
Defendants made a “blanket assertion” of privilege of their tax returngaurd mformation

without asserting privilege on a documéytdocument basisSeeDkt. 232 Dkt. 233] As a

4 The Court acknowledges that Garnishee Defendants’ tax returns maydoftaination of a confidential nature.
While such does not render the information immune frisoadery,contemporaneous with the entry of this order,
the Court will enter a protective order pursuant to which the parties resgrpe the confidentiality of such
information from dissemination outside the bounds of this case, as appgopri
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result, Garnishee Defendants failed to propenpke the Indiana accotantclient privilege on
the documents sought.
Moreover, as CPS correctly pointed out, “the tax returns themselves fall ahtsisisope
of the accountantlient privilege because those are documents intended to be communicated to a
third person—either the IRS or Indiana Department of Revenuekt]235at 11.]In Airgas
Mid-America Inc. v. Longthe Court of Appeals of Indiana noted that “communications
intended to be transmitted to a third person are not privilegedyas Mid-Am., Inc. v. Long
812 N.E.2d 842, 845 n.3 (Ind. Ct. App. 2008hus, even if Garnishee Defendants had asserted
privilege on a documerity-document basis, the tax returns themselves still fall outside the scope
of the accountantlient privilege because they were intended to be submitted to either the IRS or
the Indiara Department of Revenue.
Finally, Garnishee Defendants do not have a qualified privilege providing added
protection to their tax returns and return informati@arnishee Defendant mainly rely thre
two-part test inGattegno v. PricewaterhouseCoopers, |.PB5 F.R.D. 70 (D. Conn. 20Q1p
support their argument. However, Battegnaest is a federal common law and federal
common law is not applicable in this proceedings supplem&eabymons Int'l Grp., Inc. v.
Cont’l Cas. C0.306 F.R.D. 612, 617 (S.D. Ind. 20X pyovide that state law governs
proceelings supplemental¥ee alsd-ed. R. Evid. 50{*[I]n a civil case, state law governs
privilege regarding a claim or defense for which state law supplies thefrdéeisions.”).
Furthermore, even if th@attegnawo-prongtestdid apply here, Garnishee Defendants
still fail to establish that their tax returaad return informatiomeet all the requirements of the
test Gattegngprovided that income tax returns were entitled todidied privilege from

discovery in civil actions, but such privilege could be overcome when: (1) it cleadgragub
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thattax returns were relevant to thebject matter atheaction or to issues raised there under,
and (2) there was a compelling needtfa taxreturns because information contained therein
was not otherwise readily obtainablgattegno 205 F.R.D. at 7Z.Here, as stated above,
Garnishee Defendants’ tax returns and return information are relevant in treegnas
supplemental to determine whether Garnishee Defendants or Robinson V., Inc. is thefowne
the disputed equipment and whether Garnishee Defendants owe Robinson V., Inc. any debt.
Moreover, there is a compelling need @arnishee Defendanttix returns because the
information contained therein is not otherwise readily obtainable from any otirees®
Accordingly, Garnishee Defendants’ tax returns and return informatiaredherprivileged nor
confidential.

1. Conclusion

For the foregoing reasons, the CADENIES Garnishee Defendantdbint Motion for

Entry of a Discovery Protective OrddDkt. 232]

Dated: 14 FEB 2018 W M

Marll]. Dinsﬁre
United States{agistrate Judge

Southern District of Indiana

Distribution:

Service will be made electronically
on all ECFregistered counsel of record
via email generated by the Court’'s ECF system.

5 For exanple, whether Garnishee Defendants took depreciation of the dispute eqtigmd whether Garnishee
Defendants represented to the IRS that they owe any debt to Robinson V.,
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