UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

JosHUAB. CRISSEN
Plaintiff,
VS. 2:12-cv-00355-IMS-WGH

VINOD C. GUPTA, SATYABALA V. GUPTA,

WIPERCORPORATION andVIVEK V. GUPTA,
Defendants.

N N N N N N N N

ORDER

Presently pending before the Court iaiftiff Joshua Crissés Motion for Class
Certification. Filing No. 9Q] For the foregoing reasons, the CADENIES the motion.

l.
BACKGROUND?

A. The Parties

Plaintiff Joshua Crissen is an indivial residing in Bloomfield, IndianaFiling No. 85 at

3.] Defendants Vinod Gupta and Satyabala Guptaasband and wife, and reside in Boca Raton,

Florida. Filing No. 85 at 3 Mr. and Mrs. Gupta are the gndlirectors and officers of Wiper

Corporation (“Wiper”), aFlorida corporation. Hiling No. 85 at 3 Mr. Crissen alleges that

“[Wiper] or its nominees have participatedtax sales in Indiana fromt least 2002 through the

present.” Filing No. 85 at J Defendant Vivek Gupta is Xiod and Satyabala Gupta’s son and

an attorney, and resides in Boca Raton, Florida as welind No. 85 at 4 Mr. Crissen alleges

that Vivek Gupta “participatedh the operation or managemeoit and performed activities
necessary or helpful to Vinod’s and Wiper’s taledausiness in Indiana from at least 2002 through

the present.” Hiling No. 85 at 4

! The Court has set forth the background of thi® ¢aseveral previous orders, but replicates it
here for ease of reference.



B. The Tax Sale Process
Mr. Crissen describes the tax sale procedsidiana in the following way: In Indiana,
when a real property owner fails pay property taxes, ¢hproperty can be solat a tax sale to

satisfy the delinquent taxes pursuanino. Code 8 6-1.1-24;%t seq. [Filing No. 85 at 4 The

process begins when each county auditor publistiss @ delinquent real ¢ate parcels in area
newspapers, which gives notice thia county auditor and treasuvell apply for court judgments
against delinquent real estated for orders to sell thogadgments at public auctionFi[ing No.

85 at 4-5] After the court issues étrequested judgments and orgéne county auditor will send

a notice of the sale by certified mail, return receipt requested, to the last address of the property

owner on the date the tax sale list is certified (“Notice of Sal€iin§ No. 85 at §

At the tax sale, the county treasusells the real pperty, subject to aght of redemption,

to the highest bidder at public auctiornEiljng No. 85 at § An Indiana sttute provides the

minimum price for which the real property candméd (“Minimum Price”), factoring in the taxes

due and owing, all penalties owed, costs inculngthe county due to the sale, unpaid costs due

from any prior tax sales, and otlieasonable expenses of collectioRiliig No. 85 at 5-§ When

the highest bid equals at least tMinimum Price, the purchasexceives a certificate of sale and

acquires a lien against theoperty in the amount paidFifing No. 85 at § When no bid equals

at least the Minimum Price, tlmwunty executive receives a ceddte of sale and acquires a lien

in the amount of the Minimum PriceFiling No. 85 at § The county executive can then decide

to sell its certificate of salat a public auction to the highdsitider for an amount less than the

Minimum Price. Filing No. 85 at § The purchaser of a certifite of sale must give notice

(“Notice of Redemption”) by sending a copy oétNotice of Redemption by certified mail to the

owner of record at the time tife sale and any person with a ¢ahtial property interest of public



record in the real propertyFiling No. 85 at § The Notice of Redemmn must be sent no later

than nine months after the datiethe tax sale or nety days after the taof the Commissioner’s

Sale. Filing No. 85 at 7]

Any person may redeem real property sold ttx sale or Commissioner’s Sale by paying
the amount required for redemption before thegiration of the redemption period, which is one

year after the date of saleEiljng No. 85 at 71 The amount of monengquired for redemption of

the real property (“Redemption Amotnts set by Indiana statute.Fi[ing No. 85 at 7 If the

property is certified before redemption, the at&ys’ fees and costs of giving notice (“Notify
Costs”) and the costs of a title sgaor of examining and updatingethbstract of title for the real
property that were incurred and paid by the paser (“Title Costs”) arpart of the Redemption

Amount. Filing No. 85 at 7] The purchaser of a céitate of sale certifies that he or she incurred

and paid the Notify Costs and the Title Cdsgscompleting, signing, @hproviding the county

auditor with a Caification. [Filing No. 85 at 71 The Notice of Redemption must set forth the

components of the Redemption Amount, including @imounts owed for Notify Costs and Title

Costs. Filing No. 85 at §

C. Mr. Crissen’s Property

Mr. Crissen owns property in Greeneu®ty, Indiana (the “Property”).F[ling No. 85 at

9.] After property taxes on ¢hProperty became delinquente treene County auditor and
treasurer applied for a judgment against the Property and an ordertteedetbperty at public

auction. Filing No. 85 at 9 On October 9, 2009, after thequested judgment and order were

entered, the Greene County treasurer offered the Rydpesale, subject to a right of redemption,

for a Minimum Price of $2,118.60Filing No. 85 at 9 Vinod Gupta was the highest bidder with

a bid of $8,000, and he remitted payment to the Greene County Treasurer for $208,281.27 to pay



for the Property and several others that wétered for sale at the 2009 Greene County tax sale,
and for which Vinod Gupta, Wiper, or onetbkir nominees was the highest bidddfilifig No.
85 at 9] Banco Popular North Amiea (“Banco Popular”), with Wwom the Gupta Defendants had

a financing arrangement, “fundéite entire $208,281.27 pthase price? [Filing No. 85 at g

The Greene County auditor issuedestificate of sale (“Tax Sale @#icate”) for the Property to

“Vinod C. Gupta c/o Banco Popular NAén Holder” that same dayFiling No. 85 at 4 Banco

Popular directed Vinod Gupta to deliver the Tax Sale Certificate to it, which Vinod Gupta did

shortly after October 9, 2009Fi[ing No. 85 at 9

On November 13, 2009, Vinod Gupta providedgmed Certification to the Greene County
auditor certifying that he had incurred anddp@350 in Notify Costs and $150 in Title Costs

relating to the Property.F[ling No. 85 at 1J On February 8, 2010, the Property was redeemed

by Mr. Crissen for a Redemption Amount of $3,027.@lirflg No. 85 at 10 Shortly thereatfter,

the county auditor notified VinoGupta and/or Banco Popular thfe redemption and requested
that the original Tax Sale Certificate be returned to the county auditor before the Redemption

Amount and Surplus would be remitted to Banco Populaitin§g No. 85 at 1J Shortly before

February 17, 2010, Banco Popular reagthe original Tax Sale Certate to the county auditor.

[Filing No. 85 at 10 On February 17, 2010, the county auditor remitted the Redemption Amount

of $3,027.04 and the Surplus of $5,881.40 to Banco PopuHding[No. 85 at 1(

Il.
MR. CRISSEN SCLAIMS

Mr. Crissen seeks to represent a class of:

All individuals and business entitieshar redeemed a tract or real property
purchased at Indiana tax and/or Comnaissr’s sales by Vinod, Satyabala, Vivek,

2 Kislak is Banco Popular’s predecessor in irggre&ith whom the Gupta Defendants had a similar
financing arrangement.



Kislak, [Banco Popular] and/or Wipéor by a nominee), where the redemption
amounts were artificially inflated becauginod, Satyabala, Vivek, Kislak, [Banco
Popular] and/or Wiper certified to Indianaunty auditors thelgad incurred and/or
paid statutory notificatioand/or title costs which Dendants had not incurred or
paid.

[Filing No. 85 at 14

Mr. Crissen asserts the following claims agaDefendants: (1) Substantive Racketeering

under Federal RICOEF][ling No. 85 at 18-2]) (2) Racketeering Congaicy under Federal RICO,

[Filing No. 85 at 20-2J1 (3) Substantive Racketeering under Indiana RIGDing No. 85 at 21-

24]; (4) Racketeering Consjicy under Indiana RICOE{ling No. 85 at 24-2F (5) Relief under

the Indiana Crime Victims Actfjling No. 85 at 25-2§ (6) Fraud, Filing No. 85 at 26-2]7 (7)

Money Had and Receivedii[ing No. 85 at 28 and (8) Unjust EnrichmentE[ling No. 85 at 28-

29]. He seeks actual and punitive damages, and attorneys’ fees and [€iisi3.ND. 85 at 29

1"l.
STANDARD OF REVIEW

In deciding whether to certify a class, theu@ may not blithely accept as true even the
most well-pleaded allegations of the complaint,hust instead “make whatever factual and legal

inquiries are necessary under Rule 23” to resolve contested isSze#s0 v. Bridgeport Machs.,

Inc., 249 F.3d 672, 676 (7th Cir. 200%keParko v. Shell Oil C9.739 F.3d 1083, 1085 (7th Cir.

2014) Specifically, the Court muéind that the putative class satesf the four prerequisites set
forth in Federal Rule of Civil Procedure 23(a)thié putative class does satisfy these prerequisites,
the Court must additionally find that it satisfieg ttequirements set forth in Federal Rule of Civil
Procedure 23(b), which vary demkng upon which of theedifferent types oflasses is proposed.
Before addressing the RuB8 factors, however, the Court must examine whether the
proposed class members are sufficiently definlie.do so, “[t]he plaintiff must...show...that the

class is indeed identifiable as a clas€®©%hana v. Coca-Cola Co472 F.3d 506, 513 (7th Cir.




2006) When “there is no way to know or regdédscertain who is a membof the class,” the

class “lacks the definitenessqrered for class certification.”Jamie S. v. Milwaukee Public

Schools668 F.3d 481, 495 (7th Cir. 2014j the class as definedssifficiently definite, the Court

turns next to the Rule 23(a) factors.
It is the plaintiff's burden to prove that an identifiable class exists that qualifies for

certification under Rule 23(aj0shana 472 F.3d at 513The four preregsites under Rule 23(a)

are: “(1) [that] the class is so numerous that joinder of all members is impracticable; (2) [that] there
are questions of law or fact common to thessja(3) [that] the claims or defenses of the
representative parties are typical of the claionsdefenses of the class; and (4) [that] the
representative parties will fairly and adetgha protect the interests of the clasg&d. R. Civ. P.

23(a) Class certifications not appropriate unless the namplaintiff establishes all four

prerequisitesMessner v. Northshore Univ. HealthSysté69 F.3d 802, 811 (7th Cir. 2012)

In addition to meeting the pexuisites of Rule 23(a), thegmosed class must satisfy one

of the conditions of Rule 23(bMessney669 F.3d at 81, 10shana472 F.3d at 513Under Rule

23(b), a class action that satisfies Rule 23(a) magubtained if one of the following is true: “(1)
prosecuting separate actions by or against iddali class members would create a risk of: (A)
inconsistent or varying adjudicatis with respect tadividual class members that would establish
incompatible standards of conduct for the panpposing the class; or YBadjudications with
respect to individual class membé#rat, as a practical matter, woudd dispositive of the interests

of the other members not partiesthe individual adjudications avould substantially impair or
impede their ability to protect their interests) {{2e party opposing the class has acted or refused
to act on grounds that apply gerigr#o the class, so that finaljunctive relief or corresponding

declaratory relief is appropriate respecting thasslas a whole; or (3) the court finds that the



guestions of law or factommon to class members predomena¥er any questions affecting only
individual members, and that aask action is superior to othevailable methods for fairly and

efficiently adjudicatng the controversy.Fed. R. Civ. P. 23(b)(1-3)

V.
DISCUSSION

A. Rule 23(a)
1. Adequacy of Representation
The Court begins at the end of the Rulea23{nalysis — adequacy of representation —
because this factor so compellingly mandatesadaiiclass certification here. The Court must
determine whether “the representative parties will fairly and adequately protect the interests of the

class.” Fed. R. Civ. P. 23(a)(4) This inquiry is composed of two parts: “the adequacy of the

named plaintiff's counsel, and the adequacy pfesentation provided forotecting the different,

separate, and distinct interest[s] of the class memb@&stired Chicago Police Ass’n v. City of

Chicagq 7 F.3d 584, 598 (7th Cir. 199@®)itation and quotation marks omitted).

a. Adequacy of Counsel
Mr. Crissen argues that his attorneys &gperienced litigators and will fairly and

adequately represent thadrests of the class.”F{ling No. 91 at 13 He points to his counsel’s

appointment as class counsel in a similar caséinois related to “the fraudulent certification of

Notify Costs and Title Costsivolving Indiana Tax Sales” Bowen v. Groome3:11-cv-00139-

GPM-SCW (S.D. IlI.) (the “Groome Action”).Fjling No. 91 at 13 Mr. Crissen argues further
that his attorneys have “already committed significant resources to representing the class and will

continue to commit whatever ragges are necessary to vindictte rights of Plaintiff and the

class.” Filing No. 91 at 14



In response, Defendants argue that:

(1) this lawsuit was funded by and indiredtiytiated by Barrett Rochman, who is not only
the father of Mr. Crissen’s counsel Jessechwoan, but also Vinodsupta’s main business
competitor as well as a long-standing client of @hissen’s counsel, all of which create a conflict

of interest for counselFjling No. 244 at 8-11Filing No. 246 at 49-56

(2) Mr. Crissen’s counsel have engagedsaveral acts of misconduct thus far in the

litigation and have beensihgenuous in Court filingsE[ling No. 246 at 38-46

(3) Mr. Crissen’s counsel filed a discipliyacomplaint agains¥ivek Gupta which only
attached the Amended Complaint in this case ‘@avas not supported by any probative evidence

to substantiate the allegationsZillng No. 244 at 11-12see alsd-iling No. 246 at 42-43

(4) Mr. Crissen’s counsel haemgaged in an aggressive adtly discovery strategy, and
have questioned the Court’s power to enforsel@poena directed at Mr. Crissen’s counsgeling

No. 246 at 44-4B

(5) Jesse Rochman engaged in questionable conduct in the Groome Action and faces
allegations of civil RICO violation# an lllinois classction related to hiswvolvement in “rigging

laws in connection with tax auoti sales in Cook County, lllinois,F[ling No. 246 at 46-49 and

(6) Mr. Crissen has not shown that counts®¥e adequate experience to handle a class
action, and the results counsel obéal in the Groome Action showathcounsel eitheincorrectly
evaluated the case at the time lilirois federal courdecided class certifican, or the firm was

unable to produce a credible resultttoe much larger intended classtil[ng No. 246 at 5B

In reply, Mr. Crissen statesahhis counsel “recognize themisconduct” before this Court,

but argues that it does not “ate ‘serious doubt that claseunsel will represent the class

loyally.” [Filing No. 265 at 11 He argues that Defendantsveanot identified any conflict of




interest or prejudice to theads arising from his counsehsisconduct, and that the misconduct
“suggests Plaintiff's counsel may have beserzealous in represting the class.” Hiling No.

265 at 17-18 As to the disciplinary proceeding agaiNsvek Gupta, Mr. Crissen asserts that his
counsel consulted with the firméthics counsel and, after reviewgiapplicable rules, determined

that he was required to “at least notify the appropriate professional authority the Complaint was

filed.” [Filing No. 265 at 19 Mr. Crissen also disputesathhis counsel does not have the

necessary knowledge to litigate the cadaling No. 265 at 19-2] Finally, he argues that Jesse

Rochman’s conduct in the Groome Action andl#vesuit against him alleging RICO violations
does not defeat adequacy, that fpursuit of a viable monewggment for himself and the class
is not directly adverse to Barrett Rochman,” arat ttounsel are qualified to represent the class.

[Filing No. 265 at 22-28

In order to obtain class certgétion, a plaintiff must demonstte that counsés “qualified,

experienced, and able to conduct vigely the proposed litigation.Young v. Magnequench Int’l,

Inc., 188 F.R.D. 504, 507 (S.D. Ind. 1999 appointing class counséhe Court must consider:

“(i) the work counsel has done in identifying awveéstigating potential clais in the action; (ii)
counsel’'s experience in handliotass actions, other complex l@igon, and the types of claims

asserted in the action; (iii) cowel's knowledge of the applicabledaand (iv) the resources that

counsel will commit to representing the clasB&€d. R. Civ. P. 23(g)(1)(A) The Court may also
“consider any other mattgrertinent to couns@l ability to farly and adequately represent the
interests of the class.ld.
i. Counsel's Conflict of Interest
The Court turns first to Defendants’ argumerattbounsel have a cdiat of interest due

to their relationship with BarrelRochman. Counsel of record for Mr. Crissen in this case are John



Sandberg, Jesse Rochman, and Bhavik Patel,alVhpractice at the fim Sandberg, Phoenix &

Von Gontard, P.C. (the “Sandberg Firm”). JeReehman is the son of Barrett Rochman. Itis

undisputed that Barrett Rochman is on&wfod Gupta’s main business competitdrigiling No.
246-2 at § It is also undisputed th&arrett Rochman personally solicited Mr. Crissen to file this

lawsuit. [Filing No. 246-2 at 10-13

While there do not appear to be any cases wtards have dealt with the issue of whether
class counsel are inadequate because theytlemveo the defendant’s business competitor, the
Court finds that this is an “other matter pertinent to counsel’s ability to fairly and adequately

represent the interests of the clasB€d. R. Civ. P. 23(g)(1)(B) Mr. Crissen assures the Court

that his “pursuit of a viable money judgment fomself and the class is not directly adverse to
Barrett Rochman,” and that Barrett Rochman’s nation for soliciting him was just to “level the

playing field.” [Filing No. 265 at 24 But the Court does not sedghtat way. listead, the Court

views the motivation for the lawsuit — fueled by Barrett RocHraad Mr. Crissen’s counsel — as

an attempt to gain a competitive business advantage over the Guptas, and even to drive them out
of business. Mr. Crissen’s counsel’s stateman@sNovember 8, 2013 heagiwith the Magistrate

Judge in this case are telling. When the MaafistJudge asked Mr. Sandberg about Vinod Gupta’s

concern that this lawsuit was part of a plantley Rochmans to harm the Guptas, one of their

3 Barrett Rochman recently pled guilty and received a sentence of sixteen months in federal prison
for entering into a scheme with former MazhsCounty, Illinois Treasurdfred Bathon whereby
property tax sales were structured “in a way that eliminated competition and increased interest
rates for Rochman and other tax buyersexohange for campaign contributiongxochman gets

16 months, $30,000 fin€@HE SOUTHERN ILLINOISAN, March 25, 2014see also United States v.
Barrett R. RochmarB:13-cr-30222-DRH. Jee alsdriling No. 246-2 at 24-2%

4 Indeed, the Sandberg Firm billed Barrett Rochrfa preliminary research regarding whether
Barrett Rochman himself could sue the Guptas and, subsequently, for time spent contacting other
potential plaintiffs to bring class action in IndianaFi[ing No. 246 at 52-53

10



biggest business competitors, Mr. Sandbergpaeded “in the United States that’s called
competition; you can do whatever you want to drigcempetitor out of business. If it's not illegal,

you're entitled to do it.” Filing No. 151 at §°

The goal of negatively affectintpe Guptas’ business is ditcat odds with the goal of
the putative class members, which is presumalipptain a money judgment against, or settlement
amount from, Defendants. If the Guptas’ businsssdversely affectedhe pot of money from
which to settle with putative class members or@agventual money judgmestgone (or, at the
very least, decreased). i§hthe Court finds, is aict conflict of interest.

The Court also notes that Jesse Rochman hags/aership interest ia company that was
sued by regular bidders at Illinois tax sales for violating certain bid rigging 1&&e. Phoenix
Bond & Indem., Co. v. BridgéNo. 05 C 4095 (N.D. Ill.). In aappeal related to that case, the
Seventh Circuit Court of Appeals stated that {fpurposes of this appeal (only), the defendants
[including Jesse Rochman] concede that tbeymitted a fraud actionable under RICO if the
plaintiffs can prove both proxine cause and damages,” thaili¢ defendants stole a business
opportunity from the plaintiffs by flooding the awtiroom with raised hands that shouldn’t have

been there,” and “[tlhe defendants were throwsagd in the district judge’s eyes. The object of

5> William Groome, one of the defendants i tGroome Action and onef Barrett Rochman’s
other competitors, testified that he understoatkestents Barrett Rochman made to him to mean
that Barrett Rochman “intended to use litigationake out some of his competitors, like me and
Mr. Gupta.” Filing No. 117 at 4

® The Court’s conclusion that MErissen’s counsel are motivated Barrett Rochman’s status as
one of Vinod Gupta’s main competitors is balste by the fact that éhSandberg Firm filed a
Disciplinary Complaint with the Indian®isciplinary Commission against Vivek Gupta on
September 17, 2013Fi[ling No. 244-6] The Disciplinary Complainmerely attaches a copy of
the Amended Complaint in this matter, but doesprovide any other farmation regarding how
the Sandberg Firm believes Vivek Gupta has gadan attorney misconduct. Vivek Gupta has
had to retain counsel to respondhe Disciplinary Complaint. Hiling No. 244-7 Filing 250]

11




their conspiracies was to obtdiens that would otherwise go tme-armed bidders — there could
be no other reason for wanting to pack the room in violation of the County’s B[S’ Services,

Inc. v. Heartwood 88, LL3537 F.3d 750, 753-58 (7th Cir. 2011Fee alsd-iling No. 246-2 at

8-10 (Barrett Rochman testified that he and Bbn, Jesse, were namasl defendants in the
Phoenix Bonduit).] Jesse Rochman’s involvement as a defend&ttaenix Bondhighlights his
close proximity to the underlying facts of tisigse and his resultinguwflict of interest’.

In sum, the instigation of this lawsuit Barrett Rochman (one &finod Gupta’s biggest
business competitors), through Jesse Rochman, with the stated goal of gaining a competitive
advantage, and counsel’s familial and attornegmntirelationship with Barrett Rochman preclude

any finding that counsel would equately represent the clds§eeLou v. Ma Laboratories, Ing.

2014 WL 68605, *2 (N.D. Cal. 2014)A class in this case deserves to be championed by its

counsel unencumbered by their duties to othentdie Counsel have a conflict and may not

serve”). Counsel hawtivided loyalties here.

" Jesse Rochman also does not dispute Defendaststiaa that he held aswnership interest in
two entities — CCJ Investments, LLC and BRBdstments, LLC — whiclparticipated in tax
auctions in lllinois during the same periochdd Gupta was bidding diinois properties. $ee
Filing No. 246 at 54Filing No. 159-5 at §

8 The Court finds that reference to counsel’s cmhéh the Groome Action is appropriate because
Mr. Crissen relies heavily upon theurt’s certification of a clasa the Groome Action to support
his Motion for Class Certification hereSge, e.gFiling No. 91 at 13Filing No. 91 at 18Filing

No. 91 at 25Filing No. 265 at 1-2Filing No. 265 at 23 Accordingly, the Court notes that Jesse
Rochman wanted to hide his involvementthre Groome Action, perhaps because he was
concerned about a potential conflat interest. There, he seah email to f§ administrative
assistant, which was apparentlgavertently copied to defendantsiunsel, stating “I do not want
the other side to know I'm involved in this cask the future please only reference Courtney
[another attorney at the Sandberg FirmJEilihg No. 117-1 at J

12



il Counsel’s Misconduct
The Seventh Circuit Court of Appeals hastuasted that “[m]isconduct by class counsel
that creates a serious doubt thatinsel will represent the clakgally requires deial of class

certification.” Creative Montessori Learnin@enters v. Ashford Gear LL662 F.3d 913, 917-18

(7th Cir. 2011) see alsReliable Money Order, Ina&. McKnight Sales Co., Inc704 F.3d 489,

498-99 (7th Cir. 2013(*misconduct that prejudices the clagscreates a direconflict between

counsel and the class requires” denial of clad€fication, and “unethicatonduct, not necessarily
prejudicial to the classievertheless raises a ‘serious doaout the adequaoyf class counsel
when the misconduct jeopardize® tbourt’s ability toreach a just and proper outcome in the
case”).

Mr. Crissen’s counsel’s conduct in this case haen the subject of two previous orders
issued by the Court. The Court will not rehashresel’s misconduct in great detail, but sets forth
the following findings it has already made:

e In granting former Defendant Bao Popular's Motion to Enforce
Protective Order, #Court found that:

o Mr. Crissen’s counsel violatethe clawback provision in the
Protective Order entered in this case by refusing to return or destroy
documents that Banco Popular had recalled due to inadvertent
production. Filing No. 230 at §

o Mr. Crissen’s counsel demandedttBanco Popular identify the
Bates numbers of the documents it was recalling and, after Banco
Popular did so, Mr. Crissen’s counsel proceeded to review those
documents. Hiling No. 230 at 1((citing Filing No. 193-9 at ),
and

o Banco Popular was entitled to feees and costs ioonnection with
its motion. Filing No. 230 at 1P

e In connection with the Gupta Defendsintiotion to Dismiss or for Other
or Further Sanctions for Violation d®rotective Order (the_“Sanctions
Motion”), the Court found that:

13



Jesse Rochman violated the Protec@vder entered in this case, as
amended by the Magistrate Judge, by reviewing documents
produced by Banco Popular that were marked “Confidential.”
[Filing No. 231 at §

One of the documents marked “Confidential” was only five pages
into the range of documents Jesse Rochman admitted he reviewed,
and instead of stopping, he caonted reviewing documentsEiling

No. 231 at 1]

Jesse Rochman even emailed Vinod Gupta’s counsel asking where
additional financial documentgthat he was precluded from
reviewing under the Protective d@&r as amended) were that
appeared to be missing from the productidfilifg No. 231 at 1]t

Based on the Courti® camerareview of the documents at issue,
Jesse Rochman’s unequivocal statentiestt he “did not review any

personal financial statementsr tax returns of the Gupta
Defendants” proved to be falsekillng No. 231 at 1P

The Court ordered Jesse Rochman to pay the Gupta Defendants’
fees and cost in connection with their motion, sanctioned Jesse
Rochman in the amount of $2000 foolating the Protective Order

as amended by the Magistrate Judge, and ordered him to submit a
copy of the Court’s Order to the Ge&ral Counsels of all state bars
where he is admitted to practice, torthe appropriate entity with
jurisdiction over attorney disciplineFiling No. 231 at 1}

Jesse Rochman’s co-counsel were aware of the amended Protective
Order, and presumably aware of how the case is staffed and the
specific work Jesse Rochmansyaerforming on the caseFiling

No. 231 at 1}

Mr. Crissen’s counsel have bedisingenuous in Court filings
concerning Mr. Crissen’s wife’s wolvement in the redemption of
the property at issueFiling No. 231 at 14 After questioning from
the Court, including pointing cosel to the redemption papers
which clearly indicated that bdotMr. Crissen and Mrs. Crissen
redeemed the property, Mr. Crisseigounsel still refused to admit
that the papers reflected that lhdfir. and Mrs. Crissen redeemed
the property. Filing No. 231 at 14-1p

Mr. Crissen’s counsel have engdge a pattern of contumacious
and dishonest conductFi[ing No. 231 at 1} and

14



0 Any further misconduct will result inhe dismissal of this case.
[Filing No. 213 at 1p

The misconduct Mr. Crissen’s counsel have gedan — both individually on the part of
Jesse Rochman and collectively — creates awseidoubt that counselilrepresent the class
loyally and jeopardizes the Court’s abilityremch a just and propeutcome in the casé&reative

Montessorj 662 F.3d at 917-1&ee alsdReliable Money Order, Inc704 F.3d at 49%‘when

‘class counsel have demonstrated a lack tefgirity’ through misconduand unethical action, ‘a
court can have no confidence thagythwill act as conscientious fiduciaries of the class™). The
Court has already found that Jesse Rochman céenimivolved in certain aspects of discovery
due to his relationship with Barrett Rochman, deagse Rochman has viadtthe Court’s orders
to refrain from that involvement. The Courtshaso found that Jesse Rochman’s co-counsel at
the Sandberg Firm knew of those orders and knew of Jesse Rochman’s involvement in the case.
Additionally, the Court hafound that counsel was disingenugusepresentations to the Court
regarding Mrs. Crissen’s role in redeeming the Crissen’s property. These actions constitute a
pattern of misconduct and the Cobds serious concerns that tpettern could continue if this
litigation were to proceedn behalf of a class.

Consistent with numerous other courtsonrhave considered counsel’s misconduct and
found certification inappropriate fdhat reason, the Court finds that Mr. Crissen’s counsel are
inadequate under Rule 23(a)(4) based on the miscotifueyc have engaged in in this case thus

far. See, e.g.Creative Montessori662 F.3d at 918'When class counsélave demonstrated a

lack of integrity, a court can have no confidence thay will act as conscientious fiduciaries of

the class”);Brown-Pfifer v. St. Vincent Health, 1n@2007 WL 2757264, *8 (S.D. Ind. 2007)
(denying class certificatiobased, in part, on counsel’s “faultysdovery efforts” and the fact that

the court had previously awarded costs ag&ioshsel based on defendarguccessful motion to
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compel discovery)Viveros v. VPP Group, LL2013 WL 3733388, *10-11 (W.D. Wis. 2013)

(denying class certification based in part onreel’s disciplinary history, and noting “a proper
respect for ethical duties is obwusly important in representirgyclass because class members

have limited ability to control counsel’s decisiongyjedman-Katz v. Lindt & Sprungli (USA),

Inc., 270 F.R.D. 150, 160 (S.D. N.Y. 201@nding inadequate class counsel who was “complicit

in the misrepresentations made by the Plditifring her depositionral in response to her
interrogatories” where misrepreged information was “informain that both of her attorneys
undoubtedly knew was false,” and where “falsterirogatory responses were drafted by the

Plaintiff's attorneys”);Bodner v. Oreck Direct, LL2007 WL 1223777, *2-3 (N.D. Cal. 2007)

(court denied class certification where class selhad committed several ethical violations and
took a “cart before the horse” approach by dgmeg lawsuits befordinding plaintiffs); In re

Organogenesis Securities Litigatio?41 F.R.D. 397, 410 (D. Mass. 20(#ihding counsel had

not met its burden of showing it was adequateefwesent class wher@nong other reasons, its

“performance in this case has not been ideald “[a]lthough it has defeated a Motion to Dismiss,
it has also given the court reastinquestion its ability to adequately present truthful factual

information to the court”)YWagner v. Lehman Bros. Kuhn Loeb Jr&@16 F.Supp. 643, 662 (N.D.

lIl. 1986) (“Reference to counsel’s unethical and ioger actions is sufficient to find that he
cannot adequately represent the putative class in accordance with his fiduciary
duties....[Counsel’s] violation of ¢hcanons of ethics requires ading that he may not represent
the class”).
iii. Counsel’s Experience
Defendants also argue that Mr. Crissen’s celiage inexperienced and lack knowledge in

this area, pointing to what they claim are several misstatements of the law that Mr. Crissen’s
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counsel have made thus far in this cagdinjg No. 246 at 43-44 For example, Defendants argue

that Mr. Crissen’s counsel “cically misstates...the amounts necessary for Mr. Crissen and the
class to redeem a property from tax sale,” ‘@ssert claims for Racketeering Conspiracy under
the Indiana RICO statute, even though...Indian@ICO statute does nobntain a conspiracy

section....” Filing No. 246 at 43-44 The Court declines to rka legal findings regarding the

merits at this stage dfie litigation, and ingad turns to Mr. Crissen’®ansel’s track record in the
Groome Action, the case Mr. 8sen uses as an exemplar, whichtigingly similar to this one.
There, Mr. Crissen’s counsel made certain reptasiens to the court regding the class size and
the value of the claims in sarfy class certification, which th@roome court ultimately granted.
When it turned out that insteafi2,141 class members with overiillion in damages there were
only 38 class members with $3,850 in damagkesse Rochman attempted to explain the
discrepancy to the court by stagithat they had relied upon datarfra company that administers
tax sales in Indiana which included sales tharitnto deed, which we subsequent([ly] found would

not be members of the class.Fillng No. 142-1 at 5-§ Ultimately, only three class members

filed claims, prompting the court in the Groometion to remark “I've got three cases, really,
that, you know, would have probably been givbou five minutes in a small claims court, and

that’s what | have.” Hiling No. 142-1 at 4

The Court is concerned that counsel —such a similar case — have again grossly
overestimated the number of class members angdtential damages by relying on overinclusive
data from the same source used in the Groome Action. The Court also notes that this is Mr.

Sandberg’s first class actiorkiling No. 265 at 2f and while Jesse Rochman has some class

action experienceFjling No. 265 at 26-27 he is prohibited from p#cipating in certain aspects

of discovery in this tigation. Further, Mr. Crissen does mmtint to any class action experience
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on the part of Bhavik Patel, other thiis involvement irthe Groome Action. Hiling No. 265 at

26.]

While counsel's minimal experience mayt, by itself, render class certification
inappropriate, that, coupled with the end-fesi the Groome Action and the conflict and
misconduct factors discussed abdeads additional support to dahif class certification.

In short, the Court finds that Mr. Crissersh@t met his burden to show that his counsel
will fairly and adequately protect the interestshaf class under Rule 23(a)(4). Counsel’s conflict
of interest in this case based on their attordmntrelationship with Barrett Rochman and Jesse
Rochman’s familial relationship with Barrett Rochmsupalpable and that conflict, coupled with
counsel’s pattern of misconduct in this case tausind their relative experience handling class
actions, lead the Court tmnclude that class cergétion is inappropriate.

b. Adequacy of Class Representative
To adequately represent the class, the représenpdaintiff “must bepart of the class and

possess the same interest and suffeséinee injury as the class memberésfhchem Prods., Inc.

v. Windsor 521 U.S. 591, 625, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1@&&}ion and quotation

marks omitted). “The adequacy-of-repres@ata requirement tend[s] to merge with the
commonality and typicality criteria of Rule @3, which serve as guideposts for determining
whether...maintenance of a class action is ecocal and whether the named plaintiff's claim
and the class claims are so interrelated thaintieeests of the class members will be fairly and

adequately protected in their absencéd” at 626 n.2((citation and quotation marks omitted).

“The honesty and credibility of a class repraatwe is relevant tahe court’'s adequacy
determination under Rule 23(a)(4) because arustviiorthy plaintiff could reduce the likelihood

of prevailing on the class claims....Where courésve found that crediity issues render the
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proposed representative inadequé#te representative’s credibilibhas been dubious with respect

to substantial issues directly redat to the claims at issueRoe v. Bridgestone Cor®57 F.R.D.

159, 168 (S.D. Ind. 2009)

Here, the Court has already found that Krissen was disingenuous in Court filings

concerning his wife’s involvement in tmedemption of the property at issudilipg No. 231 at

14.] Mr. Crissen argues that “[t]If&eventh Circuit also warned against ‘petty issues manufactured
by defendants to distract the judgem his or her proper focusider Rule 23(a)(3) and (4) on the

interests of the class.” Ffling No. 265 at 11-12 But the issue surrounding Mr. Crissen’s

representations regarginvho redeemed the property is fjpétty,” nor was it “manufactured by
defendants.” To the contrary, the Court relied upon Mr. Crissen’s and his counsel’s representation

that only he redeemed the property, not his widing No. 29 at 5-§ in denying Defendants’

Motion to Dismiss on the groundsathMrs. Crissen is an indigpsable party tohe litigation
because she is a co-owner of the property. Gbgrt does not consider the statement “petty.”
Further, Defendants did not “mamgture” Mr. Crissen’s misstatemernithe Court also notes that

Mr. Crissen was reluctant to admit that his wife is listed as a redeemer of the property on the
redemption certificate, initiallyesponding when the Court askedidiyou ever tellanyone that

you and you alone paid [to redeem] the propertyat tie “misunderstood how they [his counsel]

wanted me to answer.’F{ling No. 222 at 4

The Court has serious concerns regarding Gfissen’s credibility, and these concerns
could adversely affect the class. These eame prevent the Court from concluding that Mr.
Crissen would fairly and adequately represeatititerests of the class under Rule 23(a)@¢e

Olson v. Brown284 F.R.D. 398, 413 (N.D. Ind. 201¢Jt is true that personal characteristics,

such as the credibility and integrity of a putatiless representative, haaealirect bearing on the

19



ability to adequately represent absent membetiseotlass....It is also true that a named plaintiff
who has serious credibility problems or who is likely to devote too much attention to rebutting an

individual defense may not be an gdate class representative”) (citi@ghen v. Beneficial Indus.

Loan Corp, 337 U.S. 541, 549, 69 S.Ct. 1221, 93 L.Ed. 1528 (1840LCE Design Ltd. v. King

Architectural Metals, In¢.637 F.3d 721 (7th Cir. 201)1)Howard v. Ray’s LLC 2011 WL

4625735, *5 (S.D. Ind. 2011)A class is not fairly and adequately represented if class members

have claims which conflict or arantagonistic to the peesentatives, and a named plaintiff with
credibility problems may be considered to hauverests antagonistto the class”).

Based on counsel’s and Mr. Crissen’s conduct tAu this case, and on counsel’s clear
conflict of interest, the Court finds that Mr. Criedgas not carried his burden of showing that they
will fairly and adequately protect the interestdlté class under Rule 23(a)(4). While this alone
mandates denial of class certification, the Coulttamnsider the remaining Rule 23 factors in the
interest of thoroughness.

2. Ascertainability and Indefiniteness

The ascertainability and indefieness (two terms used interogaably) of a class is not a

prerequisite for class ddication enumerated in the FedeRliles, but the Seventh Circuit has

made clear that it is nonethelesseguirement for class certificatiorBeeJamie S.668 F.3d at

495 (declining to cdify a putative class lmause, among other reasotise class was “fatally
indefinite”). To meet this requirement, “[tlh@aintiff must...show...thathe class is indeed

identifiable as a class.'Oshana 472 F.3d at 513 When “there is navay to know or readily

ascertain who is a member of the class,” the class “lacks the definiteness required for class

certification.” Jamie S.668 F.3d at 495see alscAdashunas v. Negleg26 F.2d 600, 604 (7th
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Cir. 1980)(holding that “the proposedads of plaintiffs is so highldiverse and so difficult to
identify that it is not adequately defined or nearly ascertainable” to warrant certification).

Mr. Crissen does not address ascertainalality indefiniteness in his opening brief, but
Defendants argue in their response that thesadgatally overbroad and unascertainable for
several reasons. The Court will discuss eaghraent, and Mr. Crissen’s response, in turn.

a. Inclusion of Banco Popular, Kisl&, Satyabala, and Vivek in Class
Definition

Defendants argue that Mr. Crissen’s cldsgginition is overbroad because it includes

members who have no claims against certain Defendahti&#ng[No. 246 at 13 Specifically,

Defendants argue that the clakfinition includes those whieedeemed property purchased by
Banco Popular and/or Kislak —itleer of whom are defendants ihis case — and because Mr.
Crissen has not presented any evidence thatlsalty or Vivek ever puhased properties at
Indiana tax or Commissioner’s salas, certified that they incued Title and/or Notify Costs.

[Filing No. 246 at 13 Mr. Crissen responds that “[fl@very property where Kislak or BPNA

was listed on the Certificate of Sale, Vinod or Wipess also listed as a purchaser [so t]hese class

members would be included because they hageséime claims as Plaintiff against Vinod and

Wiper regardless of whether Kislak or BPNA are partieBiling No. 265 at 3-4 He also argues
that even if Defendants’ argument has meris ot grounds to deny tloéass certification motion

as the Court can simply strike Kislakd BPNA from the class definitionEifing No. 265 at 4

The Court agrees that redesns of properties purchased Kislak and BPNA should not
be part of the class, unless one of the Dedats was also a purclkeas While Mr. Crissen

represents that whenever a property was purchasé&aslak or BPNA, it was also purchased by

Vinod or Wiper, Filing No. 265 at 3-§ the Court cannot ascemathat from the evidence

presented thus far. Accordingly, for claritgferences to non-parties Kislak and BPNA would
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need to be stricken from the class definiti@eeViessney669 F.3d at 826 n.1Gourt may amend

class definition rather than denying class dedtfon altogether in oler to address “minor
overbreadth problems that do not call into questhe validity of tle class as a whole”).

As for including redeemers of properties paedd by Satyabala or Vivek, the Court finds
their inclusion appropriate at thpint in the litigation as thegre defendants and, if it turns out
to be correct that thedid not purchase any redeemed properties) inclusion of individuals who
redeemed properties purchasedhsm would be harmless as swch individuals will exist.

b. Lack of Temporal Limitation

Defendants also argue that the class defimits overbroad because it lacks any temporal

parameters, and that it is unmaealgle because it lumps all of Mr. Crissen’s claims together into

one class definition.Hling No. 246 at 12-1% Mr. Crissen responds that the class definition does

not contain any temporal parameters because “obtie class members are subject to the statute
of limitations” since the “discovery rule” diates the applicable statute of limitatiGnEiling No.
265 at 4] Mr. Crissen again suggests that the Coenise the class definition to add a temporal
limitation so that the class extends back to 20@hjch is the year when Vinod Gupta started

buying tax certificates in Indiana.’Filing No. 265 at 4

Mr. Crissen’s view that the discovery rule dictates the statute of limitations is problematic,
and will be discussed in more detail belovatiag to whether common issues predominate over
individualized ones. Suffice it to say, howeveastthi each class member’s statute of limitation

starts to run when he or she discoveredsbould have discoverethe injury or claim,

® The “discovery rule” provides that the statofelimitations begins to run when the plaintiff
“became possessed of sufficient information conogriits injury to put a reasonable person on
inquiry to determine whether @anable conduct was involved.Vector-Springfield Properties,
Ltd. v. Central lllinois Light Co., Inc108 F.3d 806, 809 (7th Cir. 1997)
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individualized inquiries would beecessary to see if that slamember had a viable claim or
claims. For purposes of ascertainability, hogrexlass members can be identified through the
use of public records which irdite who redeemed propertiesghased at Indiana tax sales by
Defendants, where the redemption amounts indutidle and/or NotifyCosts. To address
Defendants’ concern that thegposed class would include sevatacades’ worth of sales, Mr.
Crissen’s temporal limitation &001 or later can be incorpoedtinto the class definition.
c. Assuming Defendants’ Liability

Defendants argue that the proposed class definition assumes a determination that
Defendants did not incur or pay Title and/or Notify Costs, pointing to the definition’s parameter
that the “redemption amounts wedificially inflated because [Efendants] certified to Indiana
county auditors they had incurred and/or psidtutory notification ad/or title costs which

Defendants had not incurred or paidFilihg No. 246 at 12-1% Mr. Crissen responds that the

central issues in the case — whether Defersdpotchased the promer whether Defendants
certified Title and/or Notify Costs for the prapge and whether the property was redeemed — do
not require a decision on the merits and, in argngwvthe class definition can be modified so it
includes only those who redeemed property Ipased by Defendants “where the redemption

amounts included statutory notification and/or title costgilifg No. 265 at 4-5

Mr. Crissen’s proposed revision appears tecately address Defendants’ concern that
the proposed class definition assumed their ligbilhccordingly, this is not a basis for finding
that the class is not ascertainable.

In sum, the Court finds that the inclusionKislak and BPNA is improper but would be
easily remedied by striking reference to those iestirom the class defition, that inclusion of

those who redeemed properties nased by Satyabala and Vivekharmless, that the lack of a
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temporal limitation is not problematic for purposésscertainability, and that the class definition
can be revised so it does rmssume Defendants’ liability. The class is sufficiently ascertainable
based on the class definition as redibg Mr. Crissen and the Court.
3. Numerosity
Rule 23(a)(1) requires that the putative clasy$eelarge] that joinder of all members is

impracticable.”Kress v. CCA of Tennessee, L1694 F.3d 890, 892 (7th Cir. 201(lteration in

original). Mr. Crissen providesspreadsheet of properties pusdthby Defendants and redeemed

which included Title and/or Notify Costs.Fi[ing No. 85-3] Defendants respond that Mr.

Crissen’s spreadsheet includes properties whale been counted twice, properties for which
related claims would be time-barred, and prope whose redempticmmounts did not include

Title and/or Notify Costs.Hiling No. 246 at 3() Defendants argue that “[t]he size of the proposed

class is really unknown at thisite, even to [Mr.] Crissen.”Hjling No. 246 at 3() Mr. Crissen

replies by providing a revised spreadsheet wibinits the properties whose redemption amounts

did not include Title and/or Notify Costs and double-counted propertleng[ No. 265 at 6

Filing No. 265-1] He further argues thattifie shortest statute of litations for any of the claims

— three years for the money hadlaeceived claim — is used, tieeare still 910 properties with

valid claims. Filing No. 265 at g

The shortest statute of limitation applicableMo. Crissen’s claims appears to be three

years (for the money had and received cldimiAssuming a class memtestatute of limitation

10 The fact that Mr. Crissen’s proposed classrdédin requires several revisions just to comply
with the ascertainability requimgent further highlights Mr. Crisaés counsel’s inexperience with

class action issues.

11 The parties do not appear to dispute that the statutes of limitation applicable to Mr. Crissen’s
claims are: (1) four years fordlederal RICO claim; (2) six yesafor the Indiana RICO claim; (3)

six years for the common law fraud claim; (4)eth years for the money had and received claim;
and (5) six years for the unjust enrichment claim.
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began to run on the day the property was redeenduch the Court assumes solely for purposes

of looking at numerosity in the strictest light as$ members would have to have redeemed their
property by December 4, 2009, which was exactlgahyears before the lawsuit was initiated.
[Filing No. 1] Based on the data submitted by Mr. Gupta, 415 properties were redeemed in 2010,

273 in 2011, and 18 in 2012.Filing No. 246 at 23-24 This subset guals 706 properties

purchased by Defendants that were redeemedainthinee-year time pexd. It is sufficient to
satisfy the numerosity requiremeHt.
4. Commonality

In support of his motion for class certifigati Mr. Crissen assettisat the “main common
contention is Defendants neither incurred paid any Notify Costs or Title Costs.’Fi[ing No.
91 at 7] He argues that resolution of this issue necessarily will show whether Defendants
committed fraud because “if this contention igetrthen the Certifications, invoices, Accounts
Payable Vouchers and Notices of Redemption stibeinby Defendants are false; and if they are
false, Defendants, as preparers of these documents, knew they were false and hence have

committed fraud....From this fraud springs each cause of actionEilihd No. 91 at 7] Mr.

Crissen sets forth other “common questions wfdad fact that also demonstrate commonality is

satisfied here,” and lists the elements of the causes of actag,—[w]hether Defendants

12 As discussed above, Mr. Crissen’s counselsiyosverrepresented the size of the class in the
Groome Action because it based its representatiaatawhich included sales that went to deed.
Defendants here have not arguedtttihe data Mr. Crissen reliepon is overinclusive for that
reason, and the Court assumes thay thould have argued so if thaére the case. Bdata source

is the same in both cases, and the Court hae geservations regardj whether the data is
overinclusive for that reason here as well. However, it will give Mr. Crissen the benefit of the
doubt in analyzing numerosity.
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participated, indirectly or directly, in the aduct of an enterprise’s affairs,” “[w]hether a

conspiracy exists,” and “[w]heth&efendants acted fraudulently.Filing No. 91 at 9-1(

Defendants put forth four arguments inp@sse: (1) that the question whether Defendants
incurred and paid Title and/or Notify Costs “cannot be answered with regard to all proposed class
members in ‘one stroke,” because some purpatess members did not pay Title or Notify costs
in connection with theiredemption of properties in Indiaparchased by Mr. Gupta and Wiper at
tax sales”; (2) that Mr. Gupta has produced ewdeshowing that Titlerad Notify Costs were in
fact incurred and paid; (3) that the costs aryeach property depending tire number of Notices
sent to owners; and (4) that most class membersudiject to unique defenses, such as statute of
limitations and laches, so individual hearingsuld be necessary to determine whether they can

recover. Filing No. 246 at 15-23

Mr. Crissen replies by arguing that: (1) indivals who did not pay Title or Notify Costs
would not be class members; (2hether or not Defendants preteghevidence that they did, in
fact, pay Title and Notify costs goes to the maritthe case and not to whether class certification
is appropriate; (3) whether damages vary agnolass members relates to predominance, not
commonality, and the ultimate calculation of dangtyell be mechanical, formulaic, a task not
for a trier of fact but for a computer progranaihd (4) Defendants’ gument regarding unique

defenses goes to adequacy or predominance, not commonalityg No. 265 at 7-10

Commonality requires there to be “questions of law or fact common to the élagsR.

Civ. P. 23(a)(2) although “even a single common question will dd/al-Mart Stores, Inc. v.

Dukes --- U.S. ----, ----, 131 S.Ct. 2541, 2556, 180 L.Ed.2d 374 (2(Hlfierations, citations, and

guotation marks omitted). “But ¢hSupreme Court explained Wal-Mart that superficial

common questions — like...whether each class mefrabfered a violation of the same provision
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of law’ — are not enough.”Jamie S.668 F.3d at 497quotingWal-Mart, 131 S.Ct. at 2591

Instead, Mr. Crissen’s “claims must depend ua@ommon contention...[t]hat...must be of such
a nature that it is capable of classwide resolutiovhich means that determination of its truth or
falsity will resolve an issue that eentral to the validity of each owé the claims in one stroke.”

Wal-Mart, 131 S.Ct. at 2551In this sense, “the raising of common ‘questions’ — even in droves,”

is not enough; the key to commonality is wiesta classwide proceeding can “generate common
answersapt to drive the resolution difie litigation. Dissimilaritiesvithin the proposed class are
what have the potential to impetie generation of common answersd: (emphasis in original)
(citation and quotation marks omitted).

An analysis of the Rule 23(a) prerequisites, including commonality, will

“[flrequently...entail some oveap with the merits of thplaintiff's underlying claim.” Id.; see

Jamie S.668 F.3d at 49@elying onWal-Martwhen analyzing the merits of the plaintiffs’ claims
in deciding whether commonality was met). Thgi®me Court’'s consideration of the merits of
the plaintiffs’ claims inWal-Mart provides this Court with guit@e as to how the merits can
impact the commonality inquiryin that case, the Supreme Cofieund that commonality was not
met in a nationwide class action on behalffedhale Wal-Mart employees who alleged sex

discrimination under Title VII.SeeéWal-Mart, 131 S.Ct. at 2547The Supreme Court reasoned:

In this case, proof of commonality necesigaoverlaps with respondents’ merits
contention that Wal-Mart engages in a patter practice of discrimination. That
is so because, in resolving an individudlide VII claim, the cux of the inquiry is
the reason for a particular employmentid®mn. Here reggndents wish to sue
about literally millions of employmentedisions at once. Without some glue
holding the alleged reasons for all those sieais together, it will be impossible to
say that examination of all the classmimers’ claims for relief will produce a
common answer to the crucial questwimy was | disfavored

Id. at 2552(emphasis in original).
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Here, the key common questions are whetbefendants incurred and paid Title and
Notify Costs and, if not, whether they pnoperly certified that they did $6. The commonality
requirement focuses on Defendants’ conduct, taedfact that damages may vary among class
members, or that some class members may nottitke@mo recover at Atlue to unique defenses,

does not mean that commonality is abs&wde, e.gln re IKO Roofing Simgle Products Liability

Litigation, 2014 WL 2958615, *3 (7th Cir. 2014Where damages diffdrecause the underlying

conduct differs, then there is no commonalitut, where underlying conduct is the same,
differences in damages will not defeat class destifon). To be sure, whether unique defenses
exist is relevant to the class certificationalysis, but in connection with the predominance
requirement. Indeed, as discussed below,ethosque defenses create insurmountable issues
which ultimately make class certification inappropriate. But, focusing only on the commonality

requirement, the Court findsahthis requirement is mét.

13 To address Defendants’ argument that thesdlasludes those who ditbt pay Title or Notify
Costs, Mr. Crissen revised the class definitiométude only those who paid redemption amounts
which included Title and/or Notify Costs.

14 The Court rejects Defendan’gument that the commonalitgquirement has not been met
because they have produced evidence that tlikyrdfact, pay Title and Notify Costs. Whether
or not that evidence has been produced, andhehet not it proves that Title and Notify Costs
were paid, goes directly to the merits of theecasd “[flor purposes of class certification, [the
Court] cannot consider the merits of the plaintiffs’ lawsuit&lliance to End Repression V.
Rochford 565 F.2d 975, 979 (7th Cir. 197%ge alsdtoll v. Kraft Foods Global, Inc2010 WL
3613828, *4 (S.D. Ind. 201@)In making this determination, the Court is cognizant of the Seventh
Circuit's admonition that, wheoonsidering a motion for classrtécation, acourt should not
accept a Plaintiffs’ allegations and statementedhstep....However, this language does not give
courts license to weigh evidence and determinetsnatithe class certification stage....Here, the
Court has endeavored to striltee appropriate balance: assi@g the arguments under Rule 23
without prying into and adjudicating the actnagrits of the case”)citations omitted)Howard,
2011 WL 4625735 at *4‘Though a district court is not prdiited from deciding the merits of a
claim prior to addressing a motigeeking class certifidan of that claim, pically the preferred
order is for the trial court to rule on a motitor class certification and then move forward to
consider a motion challenging the merits of the case”).
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5. Typicality
Mr. Crissen asserts that his ol are typical of #h class because he and the proposed class
members “were charged by Defendants for expebsésndants did not incur or pay,” pursuant

to a “standardized practice of overchargingFilifg No. 91 at 14 Defendants argue that Mr.

Crissen’s claims are not typical of the class because he discovered his injury when he redeemed
his property® and sued within the applicable statute of limitations, but at the same time asserts that
the class members “did not know and had no ressknow Defendants neither incurred nor paid

the Notify Costs and Title Costs contained ie tertifications and Notices of Redemption.”

[Filing No. 246 at 29 Mr. Crissen replies #t typicality is determinetly looking at Defendants’

actions, and that they “acted in the samanner toward Plaintiff and the classFiling No. 265
at 10-11]

Typicality and commonalitare closely relatedRosari v. Livaditis 963 F.2d 1013, 1018

(7th Cir. 1992) Typicality requires that “claims...of the representative parties are typical of the

claims...of the class.” Fed. R. Civ. P. 23(a)(3) However, like commonality, the typicality

requirement may be satisfied even if there actuial differences between class member’s claims,
so long as those claims “arise[] from the samenéwr practice or course of conduct that gives
rise to the claims of other clasembers and his or her claims aredzhon the same legal theory.”

De La Fuente v. Stokely-Van Camp, |7d.3 F.2d 225, 232 (7th Cir. 1983¢e alsdDshana472

F.3d at 514typicality requirement “meant to ensuratlthe named representative’s claims ‘have

the same essential characteristics aglhiens of the class at large™) (citirigetired Chi. Police

Ass’n 7 F.3d at 59) Olson 284 F.R.D. at 41.0In other words, “there must be enough congruence

15 Defendants point to Mr. Crissen’s testimonyhat deposition that he thought the redemption
costs were “crooked.”Hiling No. 246-1 at 9
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between the named representative’s claim andfttae unnamed members of the class to justify

allowing the named party to lifate on behalf of the group3pano v. The Boeing C&33 F.3d

574, 586 (7th Cir. 2011)

Mr. Crissen’s claims arise oat the same course of condast the class members’ claims
—i.e., Defendants’ certification thétey paid Title and Notify Costs when they allegedly did not.
Like commonality, the unique circumstancesath class member’s redemption are not relevant
to the typicality analysis, butarelevant to the predominancejuiry. For purposes of typicality
under Rule 23(a)(3), Mr. Crissen has met his burden.

B. Rule 23(b)

In addition to satisfying the gelirements of Rule 23(a), Mr. 8sen must also satisfy one

of the requirements of Rule 23(bpeeOshana 472 F.3d at 513Villiams v. Chartwell Financial

Services, Ltd.204 F.3d 748, 760 (7th Cir. 2000Mr. Crissen has chosen to proceed under Rule

23(b)(3), which provides that “questions laiw or fact common to class members [must]
predominate over any questions affecting ontinidual members, and...a class action [must be]
superior to other available niwetds for fairly and efficienthadjudicating the controversy.Fed.

R. Civ. P. 23(b)(3) Rule 23(b)(3) lists four factors which are relevant ®ghedominance and

superiority inquiry: “(A) the class members’ inésts in individually cotrolling the prosecution

or defense of separate actions; (B) the extent and nature of any litigation concerning the
controversy already begun by or atgdiclass members; (C) the dekility or undesirability of
concentrating the litigation of the claims in therticular forum; and (D) the likely difficulties in

managing a class actionPed. R. Civ. P. 23(b)(3)(A)-(D)

30



1. Predominance
Mr. Crissen argues that each claim he asggdsents common issues which predominate

over any individualized ones.Fifing No. 91 at 16-24 He also asserts that a class action is

superior because each class member’s pataddgimages are under $600, no other class members
have commenced litigation against Defendant$ass action here promotes judicial economy and
efficiency and consistency of judgments, and manageability will not be a prolitdmg No. 91

at 24-25] In response, Defendants reiterate tlaeguments regarding the statute of limitations
and laches, and assert t{#lhe Court will have to conduct dividualized inquiries into each class
member’s claims, particularly in light of Crissenihvocation of the discowgrule to avoid those

affirmative defenses.” Hiling No. 246 at 33 Mr. Crissen replies thdthe discovery rule and

fraudulent concealment analysis turn on the comuestion of whether the tax sale process and
Defendants’ conduct in concealing their fraurdcluded the discovery of the injury.Filing No.
265 at 3(Q He argues further that evérthe statute of limitationand laches create individualized
issues, they “go to the right to recover; ieyhcreate individual is®s$ not susceptible to
generalized proof, theyo not overwhelm the predominance of whether Defendants did not incur
and pay the certified Title and Notify Costs.makes sense to resolve these issues and the other
common issues related to Defendants’ RI@Glation in one fell swoop while leaving any
remaining, claimant-specific issues to indival follow-on proceedings necessary.” filing No.
265 at 37]

“Considerable overlap exists between Rule 23(a)(2)’s commonality prerequisite and
23(b)(3). Rule 23(a)(2) requires that commenues exist; Rule 23(b)(3) requires that they

predominate.” Mejdreck v. Lockformer Cp2002 WL 1838141, *6 (N.D. lll. 2002(quoting

Demitropoulos v. Bank One Milwaukee, N.A15 F.Supp. 1399, 1419 (N.D. lil. 19%6)
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Predominance “is not determined simply by caupthoses: that is, determining whether there
are more common issues or more individaalies, regardless of relative importandegairko, 739

F.3d at 1085see alstAmchem Products, Inc. v. Windsb21 U.S. 591, 623, 117 S.Ct. 2231, 138

L.Ed.2d 689 (1997]the “predominance inquiry tests whet proposed classeare sufficiently

cohesive to warrant adjudicatidoy representation”). “Merassertionby class counsel that

common issues predominate is not enoudbatko 739 F.3d at 108emphasis in original).

Mr. Crissen attempts to assure the Court apglying the discovery ta to the statute of
limitations will not create individualized isss that predominate over common ones because
“neither Plaintiff nor any of th class members knew or had anywadiscover, without subpoena
power, Defendants were not incurring and paying the certified Title and Notify CoBisrig [
No. 265 at 29 But Mr. Crissen’s assurance isslked on a significant assumption — unsupported
by evidence — which the Courtnst willing to make. Insteadhe Court can envision scenarios
where class members could havarted before receiving notice thfis lawsuit that Defendants
were not incurring and paying Titend/or Notify Costs, but decided not to sue. For example,
maybe — like Mr. Crissen — a class member veedacted by someone with information regarding
Defendants’ alleged practs, who referred him or her to a differattorney, but he or she decided
not to act on the information. Or perhaps anotresscimember’s relativegalarly participates in
tax sales in Indiana and advigbeé class member that Defendaats known for not paying Title
and/or Notify Costs but, again, the class mendmmided not to act. And, perhaps commercial
entities that redeemed properties, such as bankisgage companies, or entities like Wiper or the
Rochman-related companies who regularly padigpn tax sales, weravare of Defendants’
alleged practice and did not wish pursue any claims. This segio is particularly important

here, because Defendants have submitted evidetéeh Mr. Crissen does not dispute) that many

32



properties were redeemed by commercial entiiepecifically, 36 in2006, 58 in 2007, 24 in

2008, 8 in 2009, 124 in 2010, 88 in 2011, and 8 in 20ERing No. 246 at 24

In short, the Court would need to look at eatdss member’s circumstances in order to
determine whether the statute of limitations hasspd. While it is possible that, taking the most
conservative approach, the class could be braokanto sub-classes based on each claim’s statute
of limitations €.g, the RICO claim could include only those who redeemed within the last four
years, the Indiana RICO claim those who reds@within the last six years, and the unjust
enrichment claim those who redeenmweithin the last six years), that is not the type of class Mr.
Crissen has sought to certify. leat, he relies upon the discoveriersio that there essentially is
no statute of limitations and seeks certification of one class for all of his claims, arguing that it
should be presumed that no class member “disediénis or her claimgefore receiving notice
of this lawsuit.

But Mr. Crissen cannot have it both ways, andhesdiscovery rule is the path he has
chosen, then he must demonstrate that datergrwhen each class member discovered their
claims will not predominate common issues. Simply stating that class members could not have
discovered their claims and, thaten if they could have, thesue can be resolved by “follow-on

proceeding, if necessaryFiling No. 265 at 3], is not enough® Because determining whether

each class member’'s claims were timely brougfit involve highly individualized factual

inquires, the Court finds that this issue predominates any common®e@2astor v. State Farm

18 The Court notes that Mr. Crissen’s argument tBafendants have failed to articulate how [the
statute of limitations and laches] defenses wdaverwhelm questions common to the class,”
[Filing No. 265 at 3]) turns the class certification analysisitahead. After all, itis Mr. Crissen’s
burden to establish the prereqtasiof Rule 23, not DefendantSee, e.gCox v. Sherman Capital
LLC, 2014 WL 1328147, *9 (S.D. Ind. 201@A party seeking class d#fication bears the burden
of demonstrating that cergftion is appropriate”).
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Mut. Auto. Ins. C.487 F.3d 1042, 1047 (7th Cir. 20q7Avhen a separate evidentiary hearing is

required for each class member’s claim, the agdesgxpense may, if eackaim is very small,

swamp the benefits afass-action treatment’urd v. Monsanto Co164 F.R.D. 234, 240 (S.D.

Ind. 1995)(denying class certificatiowhere plaintiff failed to satisfy Rule 23(b)(3) because
discovery rule applied to limitatns period and “[ijndividual hearinggould thus be necessary to

discover when each class member fiestrhed that she had been injured.. Mglina v. Roskam

Baking Co. 2011 WL 5979087, *5 (W.D. Mich. 2011¢lass certificatiordenied “because the

question of Defendant’s liability to a subsiahtportion of the class turns on the individual
guestion of when certain classembers ‘discovered’ or ‘shoulthve discovered’ Defendant’s

alleged misconduct”)in re Pharmaceutical Industrywrage Wholesale Price Litigatipi252

F.R.D. 83,102 (D. Mass. 2008inding common issues did notgeltominate where “separate trials

would be necessary” to determine when statute of limitations began to run for each class member
under the discovery ruléy.
2. Superiority
“If individual issues predoimate over common questionsetha class action generally is
not a superior method for resolving the controydrscause managing the disparate issues will be

inefficient.” Walker v. Calusa Investments, LL#44 F.R.D. 502, 511 (S.D. Ind. 20Q¢jting

Szabg 249 F.3d at 675 see alsovodak v. City of Chicagd2006 WL 1037151, *13 (N.D. lll.

17 Defendants’ assertion of laches as an affiveadefense does not bar class certification here.
Laches is an equitable doctrine which “barpaaty’s rights when that party has unreasonably
delayed asserting their claims so aschluse prejudice to the opposing partyGeary v.
Scharbrough2007 WL 2901695, *3 (S.D. Ind. 2007)The Court finds apigation of laches as
an affirmative defense to be a stretch hegyartticularly because it requires “a change in
circumstances causing prejudice to the adverse p&tDfund, Inc. v. Fortwayne-Allen County
Airport Authority, 831 N.E.2d 725, 729 (Ind. 2005%yhich the Court has difficulty envisioning
exists here. Because of its doub#dpplication, the Couroes not consider laches to be an issue
that will predominate over common issues.
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2006)(“Almost invariably, a finding that a classten would be unmanageable flows from a lack
of predominating common issues”).

Given the Court’s finding that the individualizesgue of whether the statute of limitations
bars each class member’s claims based ordifeovery rule will predominate over common
issues, the Court also finds that Mr. Crisses hat met the superiorityequirement. Given the
need for highly fact-specific individualized inges, the “likely difficulties in managing a class
action” are great and make the class action devigefanor method for resolving this litigation.

Fed. R. Civ. P. 23(b)(3)Along with his failure to satisfy eéhprerequisites of Rule 23(a)(4), Mr.

Crissen also has not sustained his burden of showing predominance and superiority under Rule
23(b)(3).

V.
CONCLUSION

For the foregoing reasons, the Court finds MatCrissen has not sashed his burden of
showing that he and his counsellviairly and adequately repregehe class, that common issues
predominate over individualized ones, or thatesglaction is the superior method of adjudicating
this controversy. Accordingly, the ColbENIES Mr. Crissen’s Motion for Class Certification,
[Filing No. 90.

The Court requests that the Mlstrate Judge schedule a cengince with the parties to

establish a schedule for bringing Mirissen’s claims to conclusion.

August 19, 2014 Qmuw\loz)ow &Twoem-

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record
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