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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

TIMOTHY MILLER,

Petitioner,

V. Case No. 2:18v-399-JIMSWGH

RICHARD BROWN,

Respondent. )

Entry Discussing Petition for Writ of Habeas
Corpus and Denying Certificate of Appealability

Having considered the pleadings and the expanded record, and being duly advised, the
Court finds that the petition of Timothy Miller for a writ of habeas corpus should be demied. |
addition, the Court finds that a certificate of appealability should not bedis§these conclusions
rest on the following facts and circumstances:

1. Miller is serving the executed portion of sentences imposed by an Indiana state
court following his conviction aftetrial by jury of child molesting and sexual misconduct with a
minor. These offenses were based on a long period of molestation of and sexual aithivity w
Miller's stepdaughter, a minor at all pertinent times. His convictions were affirmed on direct
appeain Miller v. State No. 06A010810-CR-487 (Ind.Ct.App. May 6, 2009). The trial court’s
denial of Miller's motion for postonviction relief was affirmed on appealMiller v. State No.
06A04-1211PG-591 (Ind.Ct.App. April 10, 2013).

2. Miller now seeks a writ of habeas corpus pursuant to 28 U.S.C. § 2254(a). His five
habeas claims are: (1) the trial court abused its discretion when it allow&lateeto use a

demonstrative aid during the victim’s testimony in violation of Indiana Evidence &2 and
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insufficient evidence supported his conviction for child molesting; (2)tdite %ithheld Detective
Thomas Beard’s notes of his interview with the victim and the Stateéated reference that DNA
evidence conclusively identified Miller of the victim’s child placed Miller invgraeril; (3) the
trial court improperly informed the alternate jurors they could participategtrial; (4) trial
counsel was ineffective for not presenting evidence that Miller did not leasgp#mitment until
2003, whchhe claimswvould have shown he first had sex with the victim after she turned fourteen
years old; and (5) newly discovered evidence proves his actual inncamhtiee State failed to
provide him with this evidence. The first three claims were presented to tlamdnGourt of
Appeals in Miller’s direct appeal, with tlomly the Rule 612 evidentiary argument being presented
in his petition for transfer. The fourth claim was presented to the Indiaeacstats in Miller's
action for postonviction relié, including in his petition for transfer. The fifth claim has not been
presented to the Indiana state courts.

3. A federal court may grant habeas relief only if the petitioner demoestitasat he
is in custody "in violation of the Constitution or laws of the United States." 28 U.S.C. § 2254(a)
(1996). Miller filed his 28 U.S.C. § 2254 petition after the effective date of the Aatiten and
Effective Death Penalty Act (AEDPA). His petition, therefore, is subjetid@dEDPA.See Lindh
v. Murply, 521 U.S. 320, 336 (1997).

4. Under the current regime governing federal habeas corpus for state pris@sinmat
the inmate must show, so far as bears on this case, that the state court whideddmwvic
unreasonably applied a federal doctrine deddy the United States Supreme Couretdmond
v. Kingston240 F.3d 590 (7th Cir. 2001) (citing 28 U.S.C. Section 2254(d){iliams v. Taylor,

529 U.S. 362 (2000organ v. Krenke232 F.3d 562 (7th Cir. 2000). Thus, “under AEDPA,

federal courts doat independently analyze the petitioner's claims; federal courts aredlitaite



reviewing the relevant state court ruling on the clairRevVer v. Acevedd90 F.3d 533, 536 (7th
Cir. 2010). “A statecourt decision involves an unreasonable applicatiorhisf €ourt's clearly
established precedents if the state court applies this Court's precedentadtstimeain objectively
unreasonable mannemBrown v. Payton544 U.S. 131, 141 (2005) (internal citations omitted);
see alsoBadelle v. Correll 452 F.3d648, 653 (7th Cir. 2006). “The habeas applicant has the
burden of proof to show that the application of federal law was unreasortdéiding v. Sternes,
380 F.3d 1034, 1043 (7th Cir. 2004) (citMépodford v. Visciotti537 U.S. 19, 25 (2002)).

5. In addition to the substantive principles just notedt if]the rule in this country
that assertions of error in criminal proceedings must first be raised in statéhcander to form
the basis for relief in habeas. Claims not so raised are consiceeadield.”Breard v. Greene,
523 U.S. 371, 375 (1998) (citingyainwright v. Sykes433 U.S. 72 (1977)). When procedural
default has occurred, it can be overcome if a habeas petitioner “can demonteat@agcause
for the default and prejudice.€., the errors worked to the petitioneractual and substantial
disadvantage,’); or (b) that failure to consider his claim would result in a fundamestarriage
of justice (.e., a claim of actual innocencefConner v. McBride375 F.3dat 649 (internatitations
omitted). “Cause” for a procedural default exists if the petitioner carodsinate that “some
objective factor external to the defense impeded counsel's efforts to complyheitState’s
procedural rule.Murray v. Carrier, 477 U.S. 478, 488 (1986). Prejudice is demonstrated by
showing that the errors worked to the petitioner’s “actual and substantial disggvabltaited
States v. Frady456 U.S. 152, 170 (1982). Bchlup v. Delo513 U.S. 298, 327 (1995), the
Supreme Court explained thatgstablish a "fundamental miscarriage of justice" a petitioner must
demonstrate that "a constitutional violation has probably resulted in the conwttne who is

actually innocent.'d. (quotingMurray v. Carrier,477 U.S. at 496). And, in order totaislish a



claim of actual innocence “he must convince the court that no reasonable juror would have found
him guilty but for the error(s) allegedly committed by the state coBdrfuquet v. Briley390

F.3d 505, 515 (7th Cir. 2004) (citir8chlup. Despte his conclusory claims to the contrary, Miller

has made no showing that he is actually innocent, so he may not pursue claims tbaedrealy
defaulted.

6. Miller committed procedural default as to several of his habeas claims by not
including trem in his petition to transfesn direct appealSpecifically, his challenge to the
sufficiency of the evidence (a portion of claim one), and his second, third and diftrsalvere
not included in his petition to transfer following the decision irdirisct appeal. Miller insists that
these claims were referenced in his petition for transfer, but this is insuifficieonsider them to
have been presented in that petition a grounds for tra®fullivan v. Boerckeb26 U.S. 838,
845 (1999) (“[S]tate prisoners must give the state courts one full opportunitydveeany
constitutional issues by invoking one complete round of the State's establishiatappaew
process,’ including review by the state's court of last resort, even éwewi that court is
discretionary.”). Without a showing of cause and prejudice or that the failurado tlee merits
of these claims would result in a miscarriage of justioe,court is unable to reach the merits of
these claims.

7. The portion of Millers first claim which was fully exhausted is his claim that the
trial court erred in permitting the State to use a demonstrative aid during the victiimetey in
violation of Indiana Evidence Rule 612. This claim, howeypeesentsentirely a question of
Indiana state law and not cognizable under § 2254(a). A viable habeas claim purSuzti4¢a)
necessarily precludes a claim which is not based on alleged noncompliancedeithl 1aw.

Wilson v. Corcoran131 S. Ct. 13, 162010); Perruquet v. Briley390 F.3d 505, 511 (7th Cir.



2004)(“To say that a petitioner's claim is not cognizable on habeas reviews iartother way of
saying that his claim ‘presents no federal issue at all.”)(qudetgs v. McCaughtryg34 F.2d
99, 101 (7th Cir. 1991)).

8. Miller's claim of ineffective assistance of counsel was presented in his dation
post-conviction relief. The Indiana Court of Appeals recognized the contraiéindazd set forth
in Strickland v. Washingtod66 U.S. 668, 687 (1984liller v. State No. 06A041211+PC591,
at p. 4 (Ind.Ct.App. April 10, 2013)Uhder Strickland,[a defendant] must prove two elements:
(1) that his trial counsel's performance fell below ‘an objective standardsinableness,’ [466
U.S.] at 688; and (2) ‘that there is a reasonable probability that, but for counsedtessipnal
errors, the result of the proceeding would have been differéngt 694.”Daniels v. Knight476
F.3d 426, 433-34 (7th Cir. 2007)(omitting parallel citations).

9. “The question is not whier a federal court believes the state court's determination
under theStricklandstandard was incorrect but whether that determination was unreasemable
substantially higher threshold. And, becauseStreeklandstandard is a general standard, a state
court has even more latitude to reasonably determine that a defendant has nad sadisfie
standard.’Knowles v. Mirzayance,29 S. Ct. 1411, 1420 (2009)(internal citations and quotations
omitted). In applying AEDPA’s “difficult to meet . . . and higldgferential standard,” we must
give the Indiana Court of Appeals’ decisions “the benefit of the doGlodlén v. Pinholsterl31
S. Ct. 1388, 1398 (2011) (internal quotation marks and citations omitted).

10. In applying this standard, the Indiana CaafrAppeals reasonably concluded that
the evidence counsel failed to introdu@e leaseor perhaps two leasesvas notnecessarily
exculpatory First the authenticity of the leases was suspect, second they did not preclude the

possibility that Miller first assaulted the victim when she was less than 14 yeafhese findings



establishedtat Miller was not prejudiced, a conclusion reinfarbg the fact that Miller’s attorney
had effectively crosexamined the victim in other wayscluding through her own mother’s
testimony). All of the foregoing further establishiént the attorney’s performance was not
deficient. Miller v. State No. G6A04-1211PCG591, at p. 7 (Ind.Ct.App. April 10, 2013)he
Indiana Court of AppeaisStricklandanalysis was not "an unreasonable application of clearly
established Federal lawMitchell v. Esparza540 U.S. 12, 17 (2003) (per curiam). Accordingly,
this decision is entitled to AEDPA deference unde2254(d)(1),id., and thus is impervious to
Miller’'s federal habeas corpus challenge.

11. Federal habeas relief is barred for any claim adjudicated on the merits in state cou
“unless one of the exceptions listed in 28 U.S.C. § 2254(d) obt&irerio v. Moorel31 S. Ct.
733, 739 (2011):A state court’'s determination that a claim lacks merit precludes federal habeas
relief so long as ‘fairminded jurists could disagree’ on the correctndss stidte court’s decision.”
Harrington v. Richter131 S. Ct. 770, 786 (2011) (quotivigrborough v. Alvaraddb41 U.S. 652,
664 (2004)). In short, the standard of § 2254(d) is “difficult to meet . . . because it was meant to
be.”Burt v. Titlow,134 S. Ct. 10, 16 (2013) (internal quotation marks omitts® also Cavazos
v. Smith]132 S. Ct. 2,/ (211) (per curiam) (citing Supreme Court jurisprudence “highlighting
the necessity of deference to state courts in 8 2254(d) habeas cases”). Mibleds petition fails
to satisfy this difficult standard and that petition is thereflareed. Judgment cosistent with this
Entry shall now issue.

12. Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a) Butbse
Governing’ 2254 Proceedingsand 28 U.S.C. 2253(c), the court finds that Miller has failed to
show that reasonable jurists would fiAtildebatable whether the petition states a valid claim of

the denial of a constitutional rigigindAdebatable whether [this court] was correct in its procedural



ruling.@slack v. McDaniel529 U.S. 473, 484 (2000). The court therefore denies a certificate of

appeal.

IT IS SO ORDERED.

Date: January 28, 2015
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