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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
SHAWN ALVIN KRUG,
Plaintiff,
VS. Cause No. 2:14-cv-19-WTL-MJD

Dr. Z. NDIFE and DR. WILLIAM
WILSON,

— N N — e —

Defendants. )

)

Entry Granting Motion for Summary Judgment and Directing Entry of Final Judgment

Plaintiff Shawn Alvin Krug, a fomer inmate of the United &es Penitentig in Terre
Haute, Indiana, brings this lawsgitirsuant to the theory recognizedBivens v. Six Unknown
Federal Narcotic Agen{g103 U.S. 388 (1971), alieng that the defendantailed to provide him
with constitutionally adequate medical caregéing that Krug failed t@xhaust his available
administrative remedies with respect to thesendaithe defendants move to dismiss, or in the
alternative, for summary judgment. The Qotreats the motion as a motion for summary
judgment and finds that theotion [dkt 43] must bgranted.*

I. Summary Judgment Standard

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material famhd the movant is entitled to judgment as a matter of law. The
court should state on theaord the reasons for granting or denying the motibed.R.Civ.P.
56(a);see also Celotex Corp. v. Catret{7 U.S. 317, 322 (1986$path v. Hayes Wheels Int'l—
Ind., Inc.,211 F.3d 392, 396 (7th Cir. 2000n determining the existee of a genuine issue of

material fact, the court constsuall facts in a light most favable to the non-oving party and

1 Krug’'s Motion to Proceed [dkt 48] @ anted to the extent that the Court has reviewed the papers attached to that
motion.
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draws all reasonable inferaagcin that party’s favorAnderson v. Liberty Lobby, Inet77 U.S.
242, 255 (1986).

Krug has not opposed the motion for sumynprdgment with a narrative statement
suggesting that the defendants are not entilesimmary judgment based on the pleadings and
the evidentiary record. He has not filed a stateroématerial facts in dipute. He has provided
a number of documents in support of his Motion to Proceed filed on December 1, 2014, but only
some of those documents relabethe motion for summary judgent and none of those provide
any support to dispute any of the facts assbyt the defendants. The consequence of these
circumstances is that Krug has concettexrldefendants’ veien of the factsSmith v. Lamz321
F.3d 680, 683 (7th Cir. 2003) (“[F]ailure to reswl by the nonmovant as mandated by the local
rules results in an admission.W)aldridge v. American Hoechst Cor@4 F.3d 918, 921-22 (7th
Cir. 1994). This does not alter the standardafsessing a Rule 56@ption, but does “reduc|e]
the pool” from which the facts and inferenaetative to such a motion may be drav@mith v.
Severn]129 F.3d 419, 426 (7th Cir. 1997).

I1. Undisputed Facts

The BOP has an administrative remedy sysidrith is codified at 28 C.F.R. § 542.&0
seq, and BOP Program Statement 1330A@ministrative Remedy Procedures for Inmates
exhaust the BOP’s administrative remedies, an famaust first file an informal request (“BP-
8") with an appropriate institution staff membéf not satisfied with the proposed informal
resolution, the inmate may file farmal request with the instition Warden (“BP-9”). If not
satisfied with the response to the BP-9, thmdte may appeal to the Regional Director (“BP-
10"). If not satisfied with the Rgonal Director’s response, tlemate may appeal to the BOP's
General Counsel (“BP-11"). On@n inmate receives a responsdi® appeal from the General

Counsel and after filing administrative remedieslatequired levels, the administrative remedy



process is complete.

All administrative requests filed by inmates are logged and tracked in the SENTRY
computer program, which is an electronic rec&ekping system utilized by the Bureau of
Prisons. BOP Technical Reference Manual, 1301P@2; 2, Section E, pvides explanation of
the “Status Codes” and “Status Reasons” addi to denote action taken in reference to
administrative remedies filed by inmates. Eactryeim the SENTRY database contains a short
“abstract” of what the inmate is requestingotformally reviewed by BOP staff members. The
field in the system is limited in the amount gface available to enter the inmates’ issue,
therefore, staff members entering data ithe SENTRY system utilize abbreviations as
necessary in the variopsogram status fields.

A search of the SENTRY system revealedttKrug filed three administrative remedy
requests during his incarceration. Omnéd 20, 2013, Krug filed remedy 739122-F1 at the
institution level claiming “Medical IssuesThis filing was closed July 1, 2013. On July 23,
2013, Krug filed an appeal at the regional leveinedy 739122-R1, claiming “Medical Issues.”
This filing was closed on Augus$, 2013. On September 9, 2013 uKrfiled an apeal at the
Central Office level, remedy 739122-A1, claimifidedical Issues.” This filing was rejectemh
September 12, 2013 and Krug was given a periddna in which to resubmit his appeal. Krug
did not resubmit the appeal and made no additiadaninistrative remedy filings prior to filing
this lawsuit.

[11. Discussion

The defendants argue that Krug’s claims nhestlismissed because he failed to exhaust
his available administrative remedies with respect to those claims. The Prison Litigation Reform
Act (“PLRA”) requires that a prisoner exhausis available administrative remedies before

bringing a suit concerning prison conditions. 42 U.S.A997e(a).See Porter v. NussIi&34



U.S. 516, 524-25 (2002). “[T]he PLRA’s exhawstirequirement applies to all inmate suits
about prison life, whether thegvolve general circumstancespmarticular episodes, and whether
they allege excessive fm or some other wrongld. at 532 (citation omitted). The exhaustion
requirement of the PLRA is one of “properhexistion” because “no adjudicative system can
function effectively without imposing some ordedtructure on the course of its proceedings.”
Woodford v. Ngoh48 U.S. 81, 84 (2006). This meansttlthe prisoner plaintiff must have
completed “the administrative review procesadaordance with the applicable procedural rules,
including deadlines, as a precondition to bringing suit in federal cédrat 84;see alsdale v.
Lappin, 376 F.3d 652, 655 (7th Cir. 2004) (“In ordempt@perly exhaust, a prisoner must submit
inmate complaints and appeals ‘in the plage] at the time, the prison's administrative rules
require.”) (quotingPozo v. McCaughtn286 F.3d 1022, 1025 (7th Cir. 2002)).

The defendants have shown that Krug did fudly exhaust his available administrative
remedies as required by the PLRA. Althoughshbmitted several remedy requests, he did not
see those requests through to ctatipn. When his appeal to the Central Office was rejected, he
did not resubmit it as he was directed to Wéhile he has provided the Court an array of
documents, including the administive remedy request forms at issue and other request forms
related to requests for medical records, Krug mat disputed these facts. It is therefore
undisputed that Krug failed to exhaust his available administrative remedies with regard to his
claims in this case. The consequence of thesearostances, in light of 42 U.S.C. § 1997e(a), is
that Krug’s claims should not i@ been brought and must now diemissed without prejudice.
See P0z0286 F.3d at 1024 (explaining that “a prisomého does not properly take each step
within the administrative process has failed to eshatate remedies, and thus is foreclosed by 8
1997e(a) from litigating”);Ford v. Johnson362 F.3d 395, 401 (7th Cir. 2004)(“We therefore

hold thatall dismissals under § 1997e(a) stible without prejudice.”).



V. Conclusion
The defendants’ motion for sunary judgment [dkt 43] igranted. Judgment consistent
with this Entry shall now issue.

IT ISSO ORDERED.

[V Rginn Jﬁ.,.w_

Hon. William T.Lawrence Judge
Distribution: United States District Court
Southern District of Indiana
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