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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

MICHAEL MCINTOSH, )
Plaintiff, ;

v ; CaseNo. 2:14¢v-00099IMSMJID
CORIZON, ;
INDIANA DEPARTMENT OF CORRECTION, )
Defendants. ;

Entry Granting Corizon’s Motion for Summary Judgment and
Denying Indiana Department of Correction’s Motion for Summary Judgment

Plaintiff MichaelMcIntosh a formerindiana state prisongealleges that employees of the
Indiana Department of Correction (“IDOC”) and Corizon, Inc. (“Corizdailpd to accommodate
his disability They allegedlyfailed to providehim with a portable oxygen tank and wheelchair
after he was transferred Wabash Valley Correctional Facility (“Wabash ValleyAs a result,
Mr. McIntoshspent the majority of his timeonfined to higprison cell or within its immediate
vicinity, in order to stay close to his oxygen concentrator. Tagricted Mr. Mclintoshis
opportunitiedo participate in recreation, attend church services, or visit the law libfigrglaims
are brought under the Rehabilitation Act, 29 U.S.C. § &94eq. and the Americans with

Disabilities Act (“ADA”), 42 U.S.C. § 1210&t seqt

1 The partiesbriefing is limited to consideration of Title I of the ADA. There is no ceef®r this
Court to expand the scope of the parties’ analysis.

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/insdce/2:2014cv00099/51879/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/2:2014cv00099/51879/240/
https://dockets.justia.com/

Each defendant seekresolution of the claims alleg againstit through summary
judgment.The plaintiff has opposedésemotions.? For the reasons explained beld®grizon’s
motionfor summary judgment, dkt 89, is granted and thdDOC’s motion, dki{229], is denied.

l.
Standard of Review

Summary judgment should be granted “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to a judgment as a matter &ddwR. Civ. P.
56(a). A “material fact” is one that “might affect the outcome of the saiderson v. Liberty
Lobby, Inc.477 U.S. 242, 248 (1986). The Court views the facts in the light most favorable to the
non-moving party and all reasonable inferences are drawthé noamovant’'s favor.Ault v.
Speicher 634 F.3d 942, 945 (7th Cir. 201T)he key inquiry, is whether admissible evidence
exists to support a plaintiff's claims, not the weight or credibility of that ecieleboth of which
are assessments reservedhi trier of fact.See Schacht v. Wis. Dep’t of Correctiohg5 F.3d
497, 504 (7th Cir. 1999).

“The applicable substantive law will dictate which facts are matefiational Soffit &
Escutcheons, Inc., v. Superior Systems, B& F-.3d 262, 265 (7th Cir. 1996) (citidgnderson,

477 U.S. at 248).

2The Court thanks attorney Christopher S. Stake for accepting the Court’s reqapstsemt Mr.
Mclintosh in this action. This case presents important legal issues and Mis&tat@lent legal
research and presentation gives this Court confidence that it has fully cathditeMcintosh’s
claims on thamerits. A cursory review of the record prior to Mr. Stake’s appeararneetsehow
valuable his assistance has been in moving this case towards resolution.
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.
Statement ofFacts

Applying the standards set forth above, the follovatagement ofacts giveMr. Mcintosh
asthe non-moving partythe benefit of all reasonable inferences

IDOC is the Stategency in charge of operating Indiana’s correctional facilities. IDOC
receives federal funding. Prior to April of 2017, IDOC contracted with Corizon to prowdeah
services to inmates incarcerated at its correctional facilities.

Mr. Mcintoshhas multipe medical conditions that affect his breathing, including chronic
obstructive pulmonary disease (“COPD”), emphysema, and asthma. Pritist®012
incarcerationMr. Mcintosh had surgery to remove his right lung due to lung cancer.

A. Putnamville Correctional Facility

On May 23, 2012Nurse Practitioner Jennifer A. Barresaminedvir. Mcintoshand noted
that he was oxygen dependent and “has increased work of breathing with ANY adDit. 2-

2 at 15(emphasisin original). While incarcerated at Putnaittesr Correctional Facility,Mr.
MclintosHhs breathing started getting louder and louder. The mesliatil®ent him to the hospital.
B. New Castle Correctional Facility

A couple ofdays laterMr. McIintoshwas transferred to New Castl®rrectional Facility
Mr. Mcintosh’s breathing kept getting wordér. Mcintoshcould not walk very far without his
oxygen levels droppingOn August 13, 2012, within 90 days of arriving at Newastle
Correctional Facilitya doctor ordered a portable oxygen tank for Mr. McInadsr reading his
oxygen levelsTwo weeks lateriMr. McIntoshreceived a wheelchair after a doctor ordered it for
him.

The portable oxygen tank was an oval shaped;amde-half foot tall refillable tankIt
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had a strap on goMr. MciIntoshcould carry it. It weighed-8 pounds. Mr. McIntosktayed on
oxygen continuously, either by using his portable tankarooxygen concentratowhich was
stationechext to his bed. When Mr. McIntosieeded his oxygen tank refilled, he wotd#e it to
the medical staff and they would refill it and give it back to him. InitidMly, Mcintosh could
walk from his bed to the dining hall without oxygen, but eventually reached a point where he
couldn’t walk to the dining hallwhich necessitatethe wheelchairMr. Mcintosh used the
wheelchair 90 percent of the time. Periodicdily, Mcintoshattempted to test himself by walking
without oxygen, but his breathing was getting progressively worse.
C. Wabash ValleyCorrectional Facility
Mr. Mcintoshwastransferred to Wabash Valley on February 8, 20413 McIntoshwas
physically transported in a van. IDOC took Mr. McIntagh of his wheelchair to seat him in the
van. The wheelchair stayed at New Cad#le. Mcintoshkept his portable oxygen tank while the
van was in transit. When Mr. Mcintoginrived at Wabash Valley, one of the officers said that he
had to take the portable oxygen tank with him back to New Castle, and he did. Mr. Malagsh
immediatelytaken to tle hospital at Wabash Valley, where he received an oxygen concentrator.
Mr. MclIntosHs oxygen concentratavas placedn his cell An oxygen concentrator uses

air to make oxygen for the patient and plugs into the wall and has tubing and a nasal cannula
attached for the patient to breathe in the oxygen. The tube is approximatdlyohdee

The concentratowas rectangular and abdwto-and-ahalf feet long, tweanda-half feet
high, and afoot-anda-half wide. It hadfour wheels but no handle. The concentrator weighed
approximately 4jpoundsMr. Mcintoshattempted to move the oxygen concentrator, beblél

not carry it. Mr. MclIntoshtried to grab it by the cord and pull on it, but officers told him not to



move it that way.Mr. Mcintosh could only take the concentrator to places where it could be
plugged in. If it was not plugged in within a minute of being moved, Mr. MciIntosh would run out
of air.

At Wabash ValleyMr. Mcintoshwas enrolled in the Chronic Care Clinic, which means
he was seen by a medigabvider every 90 days for his chronic conditions. A provider is either a
doctor or nurse practition@VhenMr. Mcintoshwas taken to the infirmary for his appointments,
an IDOC guard would take him there in a wheelchair with a portable oxygerDieni236-2 at
p. 47.
D. Requests for Accommodation

To request health care, inmates at Wabash Valley were required to fill out a Heath C
Request Formand put it in a box to be reviewed by medical stdff. Mcintoshsubmitted multiple
Health Care Request Forms and grievances requesfingable oxygetank and/or wheelchair.

March 24, 2013

On March 24, 2013, Mr. Mcintodiiled out a Health CarBequest Forrseeking a portable
oxygen tank. Dkt. 22 at 17. Mr. McIntostwrote that he needed an oxygen source that he could
take outside for recreation and whenever he needed to go somewhere. He wrote tkablte wa
that hecould notpull the oxygerconcentratoby its cord, but that he had no other way of carrying
it. He wrote that heould nothelp that he was handicapped, but wished he could. He also wrote
that hehad noteaten since Saturday becausetld notcarry theoxygenconcentrator and that
he did notwant a writeup. Marla GadberryR.N., responded to Mr. McIntoshrequest. Nurse
Gadberry wrote tha¥ir. Mcintoshcould take his oxygen concentrator out of his cell as needed

and plug it into the day room.



Decembef7, 2013

On December 7, 2013, Mr. Mcintoshibmitted anothdrdealth CareRequestorm Mr.
Mcintoshwrote that he needed a portable air tank so that he could go to cetsieation, the
gym, and to church if he wanted to go. Dkt. 236-1 at 17.

Amy Wright, R.N., responded to Mr. Mcintosh’s request. Nurse Wright respondedrthat
MciIntosh’soxygen was “ordered only as needed,” and that he didn’t have to “wear it all the time.”
When Nurse Wright received Mr. Mcintosh’s request, she looked up Mr. Mcintosh’s oxygen
orders in the computer. She did not do anything else. Mr. Mcintosh’s order for a portable oxyge
tank at New Castl€orrectional Facilitydid not show up in Wabash Vallsycomputer records.
Nurse Wright's response was entirely based on her review of the computer record®t any
personal observations of Mr. Mcintosh.

In order forMr. Mclntoshto receive a portable oxygen tank or wheelchair, it needed to be
ordered by a doctor or nurse practitioner. At her deposition, Nurse Wrighbhadideall
considering speaking with a doctor about Mr. McIntosh’s request for a portalgierobank. Nurse
Wright did not recall tellingvir. Mcintoshthat shecould notorder one for him, that any other
nurse could not order one for him, or that he needed to schedule an appointment with a physician.

December 31, 2013

On December 31, 2013, Mr. Mcintosihed an offender gievance IDOC denied his
grievance on February 14, 2014, stating that “[tjhe doctor has not ordered a portable @rite
for Mr. Mcintosh. Dkt. 229-1. Mr. McIntosh appealed the denial of his grievance on February 27,
2014. Dkt. 229-1 at 13. Mr. Mcintosh wrote that he had a wheelchair and portable oxygen tank at

New CastleCorrectional Facilityand that he had a doctor’s order for théamHe wrote that the



only time that he received those items at Wabash Valley was when he would ganfortreey,
but they would not let him keep thewhen he returned to his celtl. He stated that without a
wheelchair and portable air tank he cannot go to church, recreation or the library.

On March 5, 2014, IDOC deniedr. McintosHs appeal.Dkt. 2291 at 28. This formal
denial was written by Esther Hintothhe Medical Contract Monitor for IDOC. Sheote, “I have
reviewed your file and do not see an Order for portable oxygen. Your file does notyetlect
submitting healthcare request needing oxygen. An order for wheelchaiofrema year ago can
be reevaluated and stopped even with transfer to a different facility if gowoawusing or non
compliart with the treatment plan or documented safety issl@sThere is no evidence thistr.
Mcintosh was notompliant with any treatment plan relating to Wwiseelchair and/ir. Mcintosh
did, in fact, sulmit requests for health care seekingoatable oxygenankprior to his grievance.
Dkt. 2-2 at17-19.

January 24, 2014

On January 24, 2018 r. Mcintoshfiled grievance numbe31102 stating, in relevant part,
“I was told by Officer McGowen that Nurse Neighbors told h[i]m the reason t Hame a portable
air supply is cause | beat someone up with the one | hipdbat Castle Correctional Facility]
Thatis a lie and she knows itis . ...” Dkt. 229-1 at 31. Mr. McIntghevance was referred to
Travis Davis, Zone 1 Supervisor for his response. The response was as followsdyGwzs no
decision on whether you are allowed a medical device. Thati@ledss made by the medical

department.Dkt. 229-1 at 36. Mr. McIntosé grievance was denied
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June 20, 2014

Mr. Mclintoshfiled this lawsuit on April 2, 2014. On June 20, 2014, Mr. Mcintoat an
appointment with Neil Martin, M.D., a physician for Corizon at Wabash Valley. Drtibvhaas
aware ofMr. Mcintosh’s lawsuit against IDOC, although he doesraoall how he learned that
information. Dr. Martin evaluated Mr. Mcintosar purposes ftodetermining whether to order a
portable oxygen tank and wheelchair for hitr. Mcintoshs pending lawsuit had no impact on
Dr. Martin’s evaluation. Dr. Martin observétr. Mcintoshwhile he was on supplemental oxygen,
then observed him without it. Dr. Martin documented his oxygen saturation to be 99% with
supplemental oxygen. After Dr. Martin removed the oxygen, Mr. Mcinteshained seated
without moving for 15 minutes. His oxygen saturation dropped to 89% in those fifteen sninute
Dr. Martin askedVr. Mcintoshto take several deep breaths. Dr. Martin observed that the deep
breaths mad&ir. McintoshHs wheezing worse, rather than making the wheezing go away. This
indicated to Dr. Martin tha¥ir. Mcintosh“definitely had organic lung diseasé®kt. 2363 a 21.
Dr. Martin ordered Mr. Mcintosl portable oxygen tank because Mr. Mcinttdédmonstrated
that he actually had the need for it” and “desaturated with no actiMtyat23.Dr. Martin ordered
Mr. Mcintosha wheelchair becauseMr. Mcintoshhad ben expected to walk “any distance at
all,” it would desaturate his oxygen more than he had desaturated with zero exdrad23.It
was reasonable, in Dr. Martin’s opinion, to provide Mr. Mcintegh a portable oxygen tank and
wheelchair. Dr. Martirdid not know why Mr. Mcintosldid not have a portable oxygen tank or
wheelchair at Wabash Valley prior to that date, and was aware of no medical régsioadd

notreceive one earlietd. at 23-24.



Mr. MciIntoshreceived a portable oxygen tank at Wdibsalley shortly after his visit with
Dr. Martin. He had the oxygen tank for approximately four weeks before he waernratto
Plainfield Correctioal Facility, sometime between July 3, 2014 and July 29, 2014.

Mr. Mcintoshdid not receive a wheelchair at any time at Wabash Valley.

Mr. Mcintoshreceived a portable oxygen tank and wheelchair at Plairfieldectional
Facility.

E. Services and Programming

While at Wabash ValleyMr. Mcintoshmissed out on going outside faacreation where
he could get fresh air and sit in the grass. While other inmates were outsidegInodiiwould
lie in his cell watching TV. After he received the portable oxyigek, Mr. Mcintosh went to the
day room where he could sit and socialize with other people, and it helped him aisbtttoget
out of his cell.

Mr. Mcintosh wanted to go to church a few times because he thought he was going to die.
Mr. Mclintoshattempted to go, but thdoor would close by the time he got up, and the guadd t
him he was too latéMr. Mcintoshwanted to go to the law library, but the law librartald him
to request what he needed and they weselidl the materiate him.Mr. McIintoshcomplied with
this arangementbutwantedthe opportunity to physically go to the library himself, sit down, and
read a book. By the time Mr. Mcintogjot his portable oxygen tank, alis legal work had been
completed, so he did not need to go to the law library anymore.

After Mr. Mcintoshreceved a portable oxygen tank at Wabash Valley, he did not attend
religious serviced-e alsodid not go outside for recreation, but just walked to the microwave in

his dorm and would sit and talk with guys in the day room. Mr. McIndag&inowledges that he



would not have done any recreational activities, but he just wanted to sit and breathe firés
was never provided a wheelchair.

Mr. MclIntoshis currently not incarcerated within the IDOC.

F. Corizon

Corizonis responsible for assigningheelchairs, paable oxygen tanks, and other assistive
devicesThe only wayMr. Mcintoshwouldreceive a portable oxygen tankvaineelchair while at
Wabash Valley was if it was order&dm a Doctor or Nurse Practitionertaat facility.

Corizon does not have a corporate policy governing when a patient can regbaachair,
portable oxygen tank, or other assistive breathing device. Whether & patigines one of these
devices is up to the discretion of the individual medical provider gbriken, i.e. the doctor or
nurse practitioner. If the provider thinks that the patient requires a ahageloxygen tank, or
assistive breathing device, then the provider can order that device for tiné. @&drezon does not
provide the prison’s rgJious activities o recreation Corizon’s sole function at the prison is to
provide medical services.

.
Discussion

Mr. Mcintoshclaims that Corizorand IDOCdiscriminated againgtim based upon his
disabilities in violation of the Rehabilitation Act and the Americans with Disabilities Act
Specifically, theydenied him reasonable accommodations for his COPD by denying him access
to a wheelchair and portable oxygen tank, which prevented him from attendjmusehctivities
the brary and recreationBoth the ADA and Rehabilitation Act prohibit discrimination against
an individual with a disability. Relief under these statutes “is coex&hsind “the analysis
governing each statute is the same” except that the Rehabilitattomohades an additional
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element of receipt of federal fundkaros v. Illinois Dept. of Correction$84 F.3d 667, 671 (7th
Cir. 2012).

For the reasons explained below, when the summary judgment record is consthged in t
light most favorable to Mr. Mcleshit is obvious that he was discriminated against through the
denal of reasonable accommodations for his disabilities. Given Mr. Mcintosh’s limitatibns
defies reason to take awhis wheelchair and portable oxygen tank, effectively tying him to his
five foot long oxygen tube attached to Bis pound oxygen concentrafor more than a yeafhe
more complexquestion is who can be held liable for this misconduct.

IDOC argues that it is entitled to summary judgment because it resmansibldor the
provision of medical equipment. Corizon argues that it is not a state entity anddbes ihot
provide the serviceMr. Mcintoshwas denied. In other wordthe defendants arguhat Mr.
Mcintoshwas denieervices, programs or activities provided by the IDOC, sutheakbrary,
church and recreatiorgnd Corizon did not provide Mr. Mcintoslwith the tools necessary
(wheelchair and portable oxygen tank) to participatthase activitiesso neither is Able The
guestion thi€ntry seeks to answer is whetliee ADA or Rehabilitation Act allows the recovery
of money damages from either defendant unldese circumstance®ir. McIntoshis no longer
incarcerated (the docket reflects he resides in an eddiging facility) so injunctive relief is not
at issue.

A. Corizon

Corizon argues that it is entitled to judgment as a matter of lasmubedt is not a “public

entity,” which is an element of proving a claim under Titleflthe ADA and because thererio

evidence that it receives federal funds, which is an element ofngraviclaim under the
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Rehabilitation Act. For the reasons explained below, this Cougeagr
Title Il of the ADA

Title 11 of the ADA provides,in relevantpart:

[N]o qualified individual with a disability shall, by reasonof suchdisability, be

excludedfrom participationin or be denied the benefits of thervices programs,

or qctivities of a public entity, or besubjectedto discriminationby anysuch

entity.

42 U.S.C. 812132 (emphasis addedJitle Il defines a “public entity” as “any State or local
government, department, agency, special purpose district, or other instrithental State or
States or local government; and the National Railroad Passenger Corparradi@my commuter
authority.” 42 U.S.C. § 12131(1).

Corizon argues that it is a private medical contractor and not a “public esuibyéct to
liability under the ADA.Green v. New Yorki65 F.3d 65, 799 (2d. Cir. 2006) (private hospital
contracted by anunicipality to provide medical care is not liable under Title 1l of the ADA);
Edison v. Douberly604 F.3d 1307, 1310 (11th Cir. 2010) (holding that private prison management
corporation which operated a Florida prison was “not a public entity merelyd®edacontracts
with a public entity to provide some service.”).

This Courtnow concludes that Corizois not a “publicentity” for purposes of théADA.
See e.gStafford v. Wexford2017 WL 4517506 (S.D. Ind. Oct. 10, 2017) (inmate with Hepatitis
Cwas not permitted to sue Wexford under Title 1l of the ADnox v. Butley 2017 WL 476925,
at *5 (S.D. lll. Feb. 6, 2017(disabled inmate waallegedlydenied knee brace and low bunk
permit making it impossible to access showetsurt dismissed Wexfdrand alloved ADA and
Rehabilitation Act claims to proceed against lllinois Departmér@arection) Accordingly,
Corizon is entitled to judgement as a matter of law on the ADA claim.
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Rehabilitation Act

Corizon argues that it @soentitled to summary judgment on tRehabilitation Actlaim
because it is not a federal government agency and Mr. Mclh&sshot established that it receives
federal funding. “The Rehabilitation Act, 29 U.S.C. § 701 et seq., applies to federaimevie
agencies as well as organizations that receive federal fuMiscbnsin Comm. Svcs., Inc. v. City
of Milwaukee 465 F.3d 737, 746-47 (7th Cir. 2006). Corizon is not a federal government agency,
but it is a private company providing medical servicesisppers.

Corizonarguesthatit is entitled to summary judgment becate Mcintoshhas failed to
present admissible evidenafth regard tcanessential elememtf a Rehabilitation Act clainThe

Supreme Coutthasnoted:

In our view the plain languageof rule 56(b) mandateshe entry of summary

judgment. . . against partywho fails to makea showingsufficientto establish

the existenceof anelement essentiab thatparty's case anadnwhichthatparty

will beartheburden ofproofattrial. In suchasituationtherecan beéno genuine

issueas to any materialfact,” sincea completefailure of proof concerning an

essentiaklemenbf the nonmovingarty’'scase necessarifgndersll other facts

immaterial.
CelotexCorporation v. Catreft477 U.S. 317,322-23 (1986).Because there is no evidence to
conclude that Corizon is a recipient of federal funds the Rehabilitationl#int alleged against
it is dismissed.

For these reason€orizon’s motion for summary judgment, dkt [230], geanted.

Corizon is entitled to judgment as a matter of law as to all claimseallagainst it.

B. Indiana Department of Correction

Unlike Corizon,IDOC is a public entityandreceives federal funding“in view of the
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similarities betweenthe relevantprovisions ofthe ADA and the [Rehabilitation Act],” courts
are instructedto “construe and apply them in a consistentmanner.” Radaszewskex rel.
Radaszewski. Maram, 383 F.3d 599, 60¢7th Cir. 2004).

Title Il of the ADA provides,in relevantpart, that “no qualified individual with a
disability shall, by reasonof suchdisability, be excludedfrom participationin or bedeniedthe
benefits of the services, programs, or activities of a public entity, or be subjectedto
discriminationby anysuch entity.” 42 U.S.C. § 12132.

Section 504 of the Rehabilitation Act, which applies to programs receiving fadaradifl
assistance, states in relevant part: “No otherwise qualified individual withahildis... shall,
solely by reason of her or his disability, be excluded from the participatjopei denied the
benefits of, or be subjected to discrimination under any program ortyacteeiving Federal
financial assistance[.]” 29 U.S.C. § 794.

Giventhe fact tha Mr. Mcintosh(like all plaintiffs with similar claims) can have but one
recovery it makes sense at this pointonstrue these claims togetidtdaving found that IDOC
is an entity covered by both statutd® remainingelements and potential recovemethe same.
SeeJaros,684 F.3d at 672Kennington 2004 WL 2137652, at *7ekplaining that Title Il of the
ADA borrows remedies from the Rehabilitation Act and the Rehabilitation Aobwerremedies
from Title VI of the Civil Rights Act of 1964nd as a resufirivate individuals may not recover

compensatory damages except where thargdational discrimination).

3 In many cases, the public entisya state agency claimisgvereign immunity. Those cases have
simply proceeded under the Rehabilitation Act to avoid the ADA’s “thorny questi@verfesgn
immunity,” as applied to the Stat#aros,684 F.3d at 67%ee alsdJnited States v. Georgi&46
U.S. 151 (2006) (discussing sovereign immunity analy$is.IDOC has not raised the issue of
sovereign immunity in this case and it need not be addressed further.
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IDOC can be held liable for its Contractor’s Misconduct

IDOC argues that it is entitled to summary judgment because CdardrCorizon alone)
wasresponsible for providing necessary medical equipment such ableooxygen tanks and
wheelchairs to IDOC inmates. It is mistaken.

The Tenth Circuit tackled a similar issueRhillips v. Tiona 508 F. Appk 737, 75354
(10th Cir. 2013), and its analyssinstructive The Tenth Circuit’s analysis begins by pointing
out that regulations issued by the Attorney General implementilggllTsuggest that states may
not avoid the responsibility to provide services to disabled prisoners nactomg away thse
obligations. The regulations require that: “A public entity in providingadybenefit, or service,
may not, directly or through contractual, licensing, or other arraagts, [discriminate against
individuals with disabilities].” 28 C.F.R. §8 35.1@&0(1). Pursuanto that regulation, public
entitieshave been required to ensure that their contracts comply with the 3&g.e.g.lvy v.
Williams 781 F.3d 250, 257 (5th Cir. 2015) (explaining that a public entity canlide fiar a
private actor’'sbehavior when there is a contractual or agency relationship, but naot twbe
public entity simply licenses or regulates the private actitin§ Castle v. Eurofresh, Inc731
F.3d 901, 910 (9th Cir. 2013) (holding that state could be liable undarfAbinaccessibility of
company it contracted with to provide state inmates with jdbglep. Hous. Servs. of S.F. v.
Fillmore Ctr. Assocs 840 F.Supp. 1328, 1344 (N.D. Cal. 1993) (holding that “[tlhe crucial
distinction” that rendered the public entitgble for a private actor’s inaccessibility was that the
public entity “ha[d] contracted with [the private actor] fdf fo provide aid, benefits, or services
to bendiciaries of the [public entityg] redevelopment program”)yheseregulations are entéd

to deferenceKennington v. Carter2004 WL 2137652, at *4 (S.D. Ind. June 28, 2004 inder)
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(citing See 42 U.S.C. § 12134(&®)Imstead v. L.C. ex rel. Zimrin§27 U.S. 581, 598 (1999) (the
regulations implementing Title 1l “warrant respg

Thus, the Tenth Circuit explains, “[tlhe remedy for violations of #gutation, and such
conditions, is not to sue the jails for breach of contract under aghitg-beneficiary theory, or
for violations of the ADA, but to sue the state for failing toeniés own obligations under the
ADA.” Phillips,508 F. App’x at 75354 (citing Armstrong v. Schwarzeneggéf?2 F.3d 1058,
1069 (9th Cir. 2010))Accordingly, Mr. Mcintoshis entitled to the same accommodations for
his disabilities regardless of whethé&etIDOC has contracted for the provision of medical
treatment to a private entity.

Matthews v. Pennsylvania Dep’t of Co813 F. App’x 163, 169 (3d Cir. 2015), provides
an illustration. InMatthewsthe Third Circuit found that an inmate who had difficulty walking
and navigating stairs stated an ADA and Rehabilitation Act clgainst the Pennsylvania
Department of Correction but not Corizon because Corizon is not a “mrtiitg.” The claim
against the Pennsylvania Department of Correction was pedndtproceed because plaintiff
alleged that he was placed in an uplasel cell that necessitated descending the stairs to access
phones, dining hall, recreational activities, and religious sesvithese allegations suggested
that plaintiff was deprivé of public benefits that, with reasonable accommodation such as a
lower bunk in a lowetier cell, he would have been eligible to receive. These claims were
permitted to proceed against the Pennsylvania Department of Gamrexten though its
employees wre justified in trusting the medical professionals employed bgz@h who
regularly treated plaintiff and declined to recommend a bunk oreadlsignmentd. at 170

171.
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In summary, the IDOGnay beliable for the ADA and Rehabilitation Act violations
committed againdtir. Mcintosheven if Corizon or its employe&gere responsible in whole or
in part forthe violations Estate of Rodriguez v. United Stat2818 WL 388630, at *1 (6th Cir.
Jan. 12, 2018) (noting that United States impleaded Correct@orabration of America as a
third-party defendant because it operated the private prison where goriglamtiff suffered
injury).

Quialified Individual with aDisability

The IDOC argues that i entitled to summary judgment becalde Mcintoshis not a
“qualified individual with a disability.”

In response, Mr. Mcintoghoints out thatDOC’s arguments are flawed because they rely
on old case law and ignore the ADA Amendments Act of 2008 (ADAAA). Congress enaeted t
ADAAA in response to U.SSupreme Court decisions that had “narrowed the broad scope of
protection intended to be afforded by the ADA.” 110 P.L. 325, 122 Stat. 3553. The defendants do
not address this issue in their reply.

The ADA specifically defines the term “disability” in the statute. It meaw#h“respect
to an individual- (A) a physical or mental impairment that substantially limits one or more major
life activities of such individual; (B) a record of such an impairment; or (@)gbegarded as
having such an impairment42 U.S.C. § 12102(1). A physical impairment includes “[a]ny
physiological disorder or condition, cosmetic disfigurement, or anatomicahtfesging one or
more body systems, such as neurological, musculoskeletal, special sense regmEraory
(including speech organs), cardiovascular, reproductive, digestive, genitourinary, immune

circulatory, hemic, lymphatic, skin, and endocrine.” 29 C.F.R. 8§ 1630.2(HWNBjor life
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activities” include both “breathing” and “walking.” 44.S.C. § 12102(2)(A).

Mr. McIntoshhas multiple physical impairments: COPD, emphysema and asthma and an
anatomical loss (his lung). Mr. McIntdsHDOC medical records and his testimony establish that
his impairments substantially lintitis ability to breathe and walk.

TheIDOC's request fojudgmentas a matter of lawn the basis thailr. Mcintoshis not
a qualified individual with a disabilitys denied.

Money Damages Available fomtentional Discrimination

Mr. Mcintosh seeks money damages in this actido.recover compensatory damages
under both the ADA and Rehabilitation Act, a plaintiff must show intentional dision.CTL
ex. rel. Trebatoski v. Ashland School Digd3 F.3d, 524, 528, n. 4 (7th Cir. 20149¢ealso United
States v. Georgj®46 U.S. 151, 157 (2006) (“it is quite plausible that the alleged deliberate refusal
of prison officials to accommodate [an inmate’s] disabilglated needs in such fundamentals as
mobility, hygiene, medical care, and virtually all other prison programs taesti‘exdusion
from participation in or ... denialf the benefits of’ the prison’s ‘services, programs, or activities.’
" (quoting 42 U.S.C. § 12132)DOC was requiredtd reasonably accommodate a disabled person
by making changes in rules, policies, practioceservices as is necessary to provide that person
with access...equal to that of those who are not disabf&obd Shepherd Manor Found, Inc. v.
City of Momencge323 F.3d 557, 561 (7th Cir. 2003).

Although the Seventh Circuit has not decided “whether disgétory animus or deliberate
indifference is required to show intentional discrimination ... [m]ere negkgenmsufficient
under either standard, thougld” at 512;see also CTL ex rel. Trebatoski v. Ashland School,Dist

743 F.3d 524, 528 n. 4 (7th Cir. 2014) (noting the split among the circuits over the appropriate
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standard for showing intentional discrimination but not needing to decide in tles take
circuits that have rejected discriminatory animus and hetaiti#erate indifference is the proper
standard to determine intentional discrimination ‘have generally applied-pamastandard for
deliberate indifference, requiring both (1) knowledge that a harm to a fedemaiibcted right is
substantially likey, and (2) a failure to act upon that likelihoodStrominger v. Indiana Depbf
Correction 2017 WL 4236570, at *4 (S.D. Ind. Sept. 25, 20%jtiofing S.H. ex rel. Durrell v.
Lower Merion School Dist.729 F.3d 248, 263 (3d Cir. 2013) (internal quotations omitted)).
Deliberate indifference in this context “must be a deliberate choice, rather thiagenee or
bureaucratic inactionfd. (internal quotation omittedpee alsd&ennington 2004 WL 2137652,
at *7 (noting that the Second, Ninth, and Tentlcdts have held that the deliberate indifference
standard applies, and that the parties have agreed that it should apply

Accepting the evidence in the light most favorablsltoMcintosh a reasonable jury could
conclude that he was intentionally discriminated against and that the IDQ@h its employees
and agentsvasdeliberately indifferent to the violation &r. MciIntoshs federally protectedghts
resulting in harmin particular, the record reflects that an attempt to participate in thanse
programs, activities, and services that were offéseadl otherprisoners, Mr. Mcintoshequested
a portable oxygen tank and wheelch@&iiven the fact that these accommodations were provided
at the other facilities at whicklr. McIintoshwas housed a reasonable jury could find that the
requested accommodations were reasonable. Despite his reljlreds)ntoshdid not receive a
portable oxygen tank or wheelchair at Wabash Valley until approximately June 203d{ynore
than a year after his aralon February 8, 2013)his claim isnot based omedicalmalpractice,

but on thefailure to accommodatdis disability.
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IDOC (through its employees, agents or contractors)awase ofMr. Mcintoshs need for
supplemental oxygen, and of his needd@ortableoxygentankand a wheelchair to move around
the facility and access programming and serviéem exampleMr. Mcintoshtestified that he
would receive those items for temporary transport to and from thenarfir A reasonable jury
could infer from this fact that IDOC knew that Mr. McIntosh was no¢ abltravel through the
facility to the infirmary without these aid&€ven thoughMr. Mcintosh received an oxygen
concentrator, this wasot a reasonable accommodatibecause he was unable to easily move it
and he could only take it to places where he could plug it into themmraktdiately after moving it
before his oxygen level was depleted. As a result, he was not alde the oxygen concentrator
to attend or articipate inDOC’s programs, services, or activitiddr. McIntoshproperly utilized
Wabash Valley’'s health care request and grievance processesguest thenecessary

accommodations

IDOC through its employees, contractors and ageidgtsiot takeanyaction to ensure that
Mr. McIntoshwas evaluated by a physician for purposes of receiving a portable oxygen t
and/or wheelchair in response to his repeated requEstse isno basis to conclude that
physicianused his or her medical judgementdeterminethat Mr. Mcintosh did not need a
portable oxygen tank or wheelchair while at Wabash Valleyddition, IDOC cannot escape
liability by arguing that the Corizon employees are responsiblthéfailures to accommodate
Mr. Mcintosh As discussedbove,IDOC is liable for the acts of its agents including Corizon
employeesWilkins-Jones v. Cty. of Alamed&59 F. Supp. 2d 1039, 1048 (N.D. Cal. 200®)e
public entity remaingliable for the unlawfulactsof its agenteven ifthatagent, a priva entity,

is notitself liable under Titldl.”).
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For these reasons, genuine issues of material fact preclude summary judgmiht on
Mclintoshs claims formoney damages under the ADA drehabilitation Actagainst the IDOC

The ADA and Rehabilitation Actclaims allegingntentional discrimination shall proceed
against the IDOC. The IDOC’s motion for summary judgmedeised.

1V.
Conclusion

Corizon’s motion for summary judgmerikt[230], is granted. No partial final judgment
shallissue at this time as to the claims resolved in this Entry.

IDOC’s motion for summary judgmerdkt [229] is denied TheADA and Rehabilitation
Act claims against IDOC shall hesolved either at trial or through settlement.

IT 1S SO ORDERED.

Date: 3/23/2018 Qmum oo m

Hon. Jane ]\/ljag4m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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