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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION

Y AHYA (JOHN) LINDH, on his own behalf and
on behalf of those similarly situated

Plaintiff,

DIRECTOR FEDERAL BUREAU OFPRISONS in

)

)

)

)

VS. ) No. 2:14€v-151-JMSWGH

)

)

his official capacity )
)

)

Defendant

ORDER ONMOTION FOR CLASSCERTIFICATION

Presently pending before the Court is Plaintiff Yahya (John) Lindh’s Motioretof{C
Class. Filing No. 6] Mr. Lindh is a prisoner in the Communications Management UaM({@")

of the Terre Haute Federal Correctional Institutidfilifjg No. 1 at 1] Hebrings a claim against

Defendant prsuant to the Religious Freedom Restoration ARERA”), seeking injunctive relief
from Defendant’s policyhat “Islamic inmates may not hem or wear their pants above the ankle.”

[Filing No. 1 at 1] Mr. Lindh seeks to represent a class defined as “all male Muslim prgson

confined within the Bureau of Prisons Filing No. 1 at 2] Alternatively, he proposes amawed

class that includeall male Muslim prisonersonfined within the Bureau of Prisons who identify,
or will identify, themselves as being required by their religious beliefsetr ¥heir pants above

the ankle. [Filing No. 26 at 6] Defendant opposes class certificatiofilifig No. 16] For the

reasons that follow, the Court denies Mr. Lindh’s Motion to Certify Clasging No. 6]

l.
STANDARD OF REVIEW

It is the plaintiff's burden to prove that the class should be certifiethana v. Coc&ola

Co. 472 F.3d 506, 513 (7th Cir. 2006)he Court “may certify a class of plaintiffs if the putative
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class satisfies all four requirements of Federal Rule of Civil Procedusg—23§merosity,
commonality, typicality, and adequacy of representatiand any one of the conditions of Rule
23(b.” 1d. The plaintiffalso must show that the classirgdeed identifiable as a cladsld.

The primary questiowhenruling on class certification is “whether plaintiff is asserting a

claim which, assuming its merit, will satisfy the requirements of Rule 224bo v. Bridgeport

Machs, Inc., 249 F.3d 672, 675 (7th Cir. 2001But Rule 23 “does not set forth a mere pleading

standard.” Parko v. Shell Oil C@.739 F.3d 1083, 1085 (7th Cir. 2014eh’g denied “Rather,

when factual disputes bear on issues vital to certification . . . the court neiseregidence and

resolve the disputes beforectting whether to certify the caseld.; see alsd&zabo 249 F.3d at

676 (when deciding whether to certify a class, the Court must “médidegenver factual and legal
inquiries are necessary under RR82 to resolve contested issues).
Mr. Lindh seeks to certify a claasd obtain injunctive relief in this actipursuant to Rule

23(b)(2). Eiling No. 7 at 2 Members of a Rule 23(b)(2)ads do not receive notice and cannot

opt out. Rahman v. Chertqf630 F.3d 622, 626 (7th Cir. 20087 class may be certified under
that section“only if the party opposing the class acted or refused to act on grounds that apply
generally to the class.ld. at627.

.
BACKGROUND

Mr. Lindh is a prisoner housed in the CMU of the Terre Haute federal prisdmg[No.

1 at I Filing No. 15 at I(admitting allegation).]It is the policy of the Federal Bureau of Prisons

(“BOP’) that inmates may not hem or wear their pants above the arikleag[No. 1 at 1 Filing

No. 15 at I(admitting that “it is the policy of theBIOP| that inmates may not hem or wear their
pants above the ankle”) Wr. Lindh is Muslim and alleges that “it is a clear tenant of Islam that

Muslim men are prohibited from wearing pants below their ankldslihg No. 1 at 1 Filing No.
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15 at 1(denying this allegation).Mr. Lindh has been disciplined for wearing his pants above his

ankles [Filing No. 1 at 4Filing No. 15 at 4admitting allegation).] Mr. Lindh has exhausted his

administrative remedies without Defendant altering the p@liagsue [Filing No. 1 at 4 Filing

No. 15 at 4admitting allegation).]
In May 2014, Mr. Lindh filed a putative class action against DefendBkiitnd No. 1] He
contends that Defendant’s policy of not allowing himviarhis pants above the ankle imposes a

substantial and unjustified burden on his religious exeruistating RFRA. [Filing No. 1 at 1

(citing 42 U.S.C. 8 2000bfb).] He seeks injunctive relief from the challenged policy on behalf of

himself and the putative class membdisiling No. 1 at 1] Mr. Lindh proposes a class defined

as “all male Muslim prisoners confined within the Bureau of PrisonBiling No. 1 at 2] He

now requests that the Court certify his proposed cl&gdgid No. §, which Defendant opposes,

[Filing No. 14.

[1.
DiscussioN

In addition to the class certification prerequisites specifically enumeratéederal Rule
of Civil Procedure 23, it is the plaintiff's burden to prove “thatdlass is indeed identifiable as a

class.” Oshana 472 F.3d at 53. The Court will address that requirement first, and then turn to

the other class certification requirements set forth in Rule 23.
A. Whether an Identifiable Class Exists
In his opening brief, Mr. Lindh proposes a class of “all male Muslim prisonefshed

within the Bureau of Prisons.” Flling No. 7 at 2] He contends that thigroposedclassis

identifiable and may be obtained by reference to objective critdfilng No. 7 at 3 Although

Mr. Lindh acknowledges that a class “cannot be made up of membership contingent on arty specifi

state of mind,” he contends that his proposed dtastgl identifiable because it “is based on an
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objective criterion that is administratively feastolhe religious preference noted by male

prisoners within the BOP.”Hling No. 7 at 3]

In response, Defendant disagrees that Mr. Lindh’s proposed class is suficient

identifiable. Filing No. 16 at 48.] Defendantclaims that not all Muslims hold the same

theological views regarding threquiredlength of their pants. Hling No. 16 at § As support,

Defendant submits an affidavit from Osama Saig/igious leader of the Muslim faith employed

by the BOP. [iling No. 161.] Because Mr. Said attests thait all Muslims hold the same

theological viewson this issue, Defendant argues thtt Lindh’s proposed class “sweeps too
broadly” and cannot be properly defined by objective criteria because the tlagueahinges on

inherently subjective questionsgarding sincerely heleligious beliefs. Filing No. 16 at 5-9

In reply, Mr. Lindh emphasizeshat Defendant has not submitted any evidence from
Muslims incarcerated in the BOP who do not believe that they have to wear tiisiapave their

ankles. Filing No. 26 at 4 He concedethatit is “certainly possible that there are a number who

would continue to wear their pants long even if Mr. Lindh prevails in this actootfie argues

that “[e]Jvery Muslim prisoner is potentially harmed by the challenged polidyiling No. 26 at

4-5] Mr. Lindh also points out that his proposed class could easily be redefined asl&ll m
Muslims confined within the Bureau of Prisons who have identified themselves, or who will
identify themselves, to the Bureau of Prisons as being required to weapahtsrabove their

ankles in order to exercise their religious beliefgilifig No. 26 at

To obtain class certificatigri[t]he plaintiff must . . . show . . . that the class is indeed

identifiable as a class.'Oshana 472 F.3dat 513 When “there is no way to know or readily
ascertain who is a member of the class,” the class “lacks the definiteness requiregdor cl

certification.” Jamie S. v. Milwaukee Public Schqod68 F.3d 481, 495 (7th Cir. 2012)
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“A sufficiently definite class exists if its members can be ascertained biemeée to

objective criteria.”Wallace v. Chicago Hous. Auil224 F.R.D. 420, 425 (N.0Il. 2004) (citation

omitted). “Cases have recognized the difficulty of identifying class members whesdernship

in the class depends on each individual's state of mi&itier v. Rios661 F.2d 655, 669 (7th

Cir. 1981) see alsdNallace 224 F.R.D. at 42%‘A class description is insufficient, however, if

membership is contingent on the prospective member’s state of jniMbde class definition must
be sufficiently precise to make it “administratively feasible for the Cloudetermine whether a

particular individual is a member of the proposed claggdllace 224 F.R.D. at 425The Seventh

Circuit Court of Appeals hasejected certifying “acrosthe-board classes” pursuant to Rule

23(b)(2) as “a vehicle for nationwide injunctive relielRahman v. Chertaf630 F.3d 622, 626

(7th Cir. 2008) see alsaJamie S.668 F.3d at 496noting that previous “tolerance ofvaldly

indefinite class definition under Rule 23 is no longer the ndie. have noted that. .is a relic
of a time when the federal judiciary thought that structural injunctions taking cohgrécutive
functions were sensible. That time is pagiguotation omitted).

Mr. Lindh asserts a RFRA claim regarding Defendant’s policy that he may not wear his
pants above his anklegFiling No. 1] RFRA “prohibits the federal government fronagng
substantial burdens on ‘a person’s exercise of religion’ unless it can des®tisat applying the
burden is the ‘least restrictive means of furthering . . . [a] compellingrigoental interest.”

Korte v. Sebelius735 F.3d 654, 682 (7th Cir. 201@juoting42 U.S.C. 8§ 2000bk(a)} (b)), cert.

denied At a minimum, a substantial burden exists when the government compels a religious
person to “perform acts undeniably at odds with fundamental tenets ofdhiggpus beliefs.”

Korte, 735 F.3d at 68Zciting Wisconsin v. Yode#06 U.S. 205, 218 (1972) “Checking for

sincerity and religiosity is important to weed out sham clainktte, 735 F.3d at 683
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The Court agrees with Defendant that Mr. Lindh’s proposed class definition is not
sufficiently definite. He seeks to represent a class of “all male Muslim prisoners confined within

the Bureau of Prisons,'FJ]ling No. 6 at ], but there is evidence in the recdrdm a Muslim

religious leadethat there “is no uniformity of opinion or practice in the Muslim jurisprudence

regarding the claims made by [Mr.] Lindh” regarding the requm@ttlength [Filing No. 161 at

3]. The Court recognizes that Mr. Lindh submitted numerdeaslarationswith his reply brief
from other Muslim inmates attesting that they dlebevethat they are required by Islam to wear

their pants above their anklégSeeFiling No. 26-4to Filing No. 26-48] But Defendantas not

disputedthat Mr. Lindhand other prisoners mdnpld a sincerely held religious belietgarding
thelength of their pants. Instead, Defendant contends, and submits supporting evidence, that not
all Muslims hold this same belief. The affidavits submitted with Mr. Lindh’s reply do not agldres

this point, which irucialsinceMr. Lindh seeks to represent a classaif male Muslim prisoners
confined within the BOP]” and it is his burden to prove that the class should be certifi@thg[

No. 6 at I(emphasis added If the Court were to certify a class that included prisoners who did

not sincerely hold the religious belief at issue, the class wowyddcbperly indude members who

could not prove an element of the assef®#RA claim. SeeOshana 472 F.3d at 5134

(affirming district court’s decisionat to certify class because some members of proposed class

would be unable to prove elements of claimihus, certification is inappropriate.

1 The Court reminds counsel that new evidence should not be submitted with a reply and that it
may be stricken.Silver Streak Indus., LLC v. Squire Boone Caverns, 214 WL 220682, at

*1 (S.D. Ind. 2014) Mr. Lindh may believe that he was replying to arguments raised in
Defendant’s response, but the Court finds that to be a risky position here, pdytgintz it is a
plaintiff's burden to prove that a class should be certified. Mr. Lindh’s opening briefitiees

pro forma, stating conclusions but supported by little evidence. Reply is not the toreride

the evidentiarysupport that is requireid the first place. Nevertheled3efendant did not object,

and the Court will consider the belated declarations in this case, however, hbegudees not

affect the ultimate result of the Mr. Lindh’s motion.
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In his reply brief, Mr. Lindh alternatively proposesiefining the class definition toclude
“all male Muslims confined within the [BOP] who have identified themselves, @mithidentify
themselves, to the [BOP] as bgirequired to wear their pants above their ankles in order to

exercisdheir religous beliefs. [Filing No. 26 at § This narrowed definition, hower, stillfails

becauselass membershigould be basedn a putative class member’s state of midg Mr.
Lindh acknowledges in his opening brief, a class “cannot be made up of membership nbntinge

on any specific state of mind.’Eiling No. 7 at Jciting case law] Mr. Lindh also acknowledges

in his opening brief thahe “class must be ascertainable by reference to objective critdfilrig [
No. 7 at 3(citing case law] There is no evidence in the recpltbweverthatmembersof the
narrowed class would be ascertainable by reference to objective efiterjahat male Muslim
prisonersever specifically disclose to the BOP their position as to whetheruhegrstanehg of
Islam requires them to wear their pants above their anklesfact, the parties’ Stipulation
regarding the BOP’s inability to produce information regarding thebeurof male Muslim
prisoners who have been disciplined for wearing their pants above the ankle sotjgastise.
[Filing No. 25] Because Mr. Lindh has not proposed a sufficiently defalgss his request for
class certification must be denied.

B. Federal Rule of Civil Procedure 23(a)

Although the Court has already concluded that Mr. Lindh has not proposed a siyficient
definite class for purposes of certificatianyill summarily address the other certification factors
set forth in Rule 23.

1) Numerosity
Mr. Lindh contends that his putative class is so numerous thaejoai all members is

impracticable. [filing No. 7 at 35.] He asserts that there are more than 174,000 prisoners in BOP



https://ecf.insd.uscourts.gov/doc1/07314646592?page=6
https://ecf.insd.uscourts.gov/doc1/07314378426?page=3
https://ecf.insd.uscourts.gov/doc1/07314378426?page=3
https://ecf.insd.uscourts.gov/doc1/07314378426?page=3
https://ecf.insd.uscourts.gov/doc1/07314646550
https://ecf.insd.uscourts.gov/doc1/07314378426?page=3

custody,thatmore than 93% are male, and that approximately 6% are Mushiimng[No. 7 at
4.] Thus, Mr. Lindh calculates that there are approximately 9,709 membiies piitative class

he seeks to representll male Muslim prisoners confined within the BOJFiling No. 7 at 4]

In response, Defendant argues that Mr. Lindh has not shown numerdsitlyg No. 16
at 810.] He relies on his arguments regardinglt#uk of ascertainabilitpf the class, specifatly
that because it is not ascertainable, numerosity should not be presumed just because Mr. Lindh

assertsa civil rights claim seeking injunctive reliefEi[ing No. 16 at 910.]

In reply, Mr. Lindh submits declarations from Maislim prisoners who he contends share
his religious belief that they should not wear pants below their ariklethatthe BOP policy at

issue requires them to do sdziling No. 26 at 1(referencingFiling No. 264 to Filing No. 26

48).]
The Court can only certifa class that “is so numerous that joinder of all members is

impracticable.”Fed. R. Civ. Pro. 23(a)(1)Although there is no ‘bright line’ test for numerosity,

a class of forty is generally sufficient to satisfy Rule 23(a)(McCabe v. Crawford & C9210

F.R.D. 631, 644 (N.D. lll. 2002)collecting cases)dubler Chevrolet, Inc. v. GMC Corpl93

F.R.D. 574, 577 (S.D. Ind. 2000X5eographic dispersion is one of the factors considered when

evaluating the impracticability of joinder of all class membeéfsung v. Magnequench Int’l, Inc.

188 F.R.D. 504, 506 (S.D. Ind. 1999)

The 45 declarations submitted by Mr. Lindh confirm that there awmsliM inmates
geographically dispersed throughout the United States who share Mr. Lindh’'slsirtoeld

religious belief that they are required to wear their pants above the a8kkiling No. 26-4to

Filing No. 2648.] Thus, although the Court has concluded that Mr. Lindh has not proposed a
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sufficiently definite classhe has submitted sufficient evidence to show that hisgsed class
meets the numerosity requirement of Rule 23.
2) Commonality & Typicality
Mr. Lindh argues that his clairpresents a common question of fawvhether the

Defendans policy regarding pants length violates RFRAEIlihg No. 7 at 67.] Mr. Lindh

contendsthat his claim is typical of the claims of the putative classnbers who he seeks to

represenbecause “[t]here is a uniform policy affecting all class membefsling No. 7 at 7]

In response, Defendaapplieshis arguments regarding the lack of ascertainabilith¢o

commonality and typicalityequirements [Filing No. 16 at 1012.] Defendantargues thatr.

Lindh cannot show commonality because “he cannot show that the class claimsoarisleefr

same legal or remedial theory.Filing No. 16 at 1] Defendant specificallgontends that “he

has not shown (and cannot show) that the policy similarly burdens the religiousgsraétall

Muslims in the Bureau of Prisons.Fi[ing No. 16 at 1] Defendant argues that Mr. Lindh cannot

satisfy typicality for similar reasons becatuise proposed class members do not necessarily have
the same beliefs as Mr. Lindh; thus, his claim it typical because some of tpetativeclass

members would have no injuryFifing No. 16 at 12-13

In reply, Mr. Lindh claims that if his proposed class is amended to only inclule ma
Muslim prisoners who identify, or will identify, themselves as being requireithday religious

beliefs to wear their pants above the ankle, typicality and commonality ardHilety No. 26 at

11-12] He emphasizes that Defendant’s policy “is a common scheme affecting all elag&ra

and the class and Mr. Lindh have the same essential characterigiitag [No. 26 at 1]

A class action requires “gquestions of lawfact common to the clasdsked. R. Civ. Pro.

23(a)(2) and the plaintiff's claira or defenses must be “typical of the claims or defenses of the
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clas$,]” Fed. R. Civ. Pro. 23(a)[3 Commonality is satisfied when there is a “common nucleus

of operative fagt that is, a “common question which is aetheart of the case.’/Rosario v.

Livaditis, 963 F.2d 1013, 101@th Cir. 1992)citation omitted).All questions of fact or law need

not be identical; rather, the requirement is satisfied as long as the classacisghwait of the same

legal or remedial theoryin re ReadyMixed Concrete Antitrust Litig261 F.R.D. 154, 167 (S.D.

Ind. 2009) The commonality and typicality requirements tend to merge because hoth dse
guideposts for determining whether under the particular circumstances maipt@hanclass
action is economical and whether the named plaintiff's claim and the class claims are so
interrelatel that the interests of the class members will be fairly and adequatelgtedote their

absence.”Gen. Tel. Co. of the Southwest v. Falcés7 U.S. 147, 158 n.13 (1982Although

typicality may exist even if there are factual distinctions between the abitms named plaintiffs
and otheclass members, the requirement “directs the district court to focus dhewttee named
representatives’ claims have the same essential characteristics as the claimas$ thielaige.”

Muro v. Target Corp.580 F.3d 485, 492 (7th Cir. 2009) (citation omitte'§ip] uperficial common

questions—ike . . . whether each class member ‘suffered a vmtatf the same provision of

law’—are not enough. Jamie S.668 F.3d at 497quotingWalMart Stores, Inc. v. Duke431

S.Ct. 2541, 2551 (201)1) Rather, commonality requires “that the class members have suffered

the same injury,’'Jamie S. 668 F.3d at 497and typicality requires thailaintiff's claims or

defenses must be “typical of the claims or defenses of thg,Eldssd. R. Civ. Pro. 23(a)(3)

The Courtagrees wittDefendant that deficiencies in the ascertainability of Mr. Lindh’s
proposed class adversely affabe existence otommonality and typicality as well. The
superficial common question of law that Mr. Lindh propesesether Defenddis policy

regardingthe length oMuslim prisoners’pantsviolates RFRA—is insufficient becauske seeks

10


https://a.next.westlaw.com/Document/NC687F790B96311D8983DF34406B5929B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604040000014a62f1ce8dd825f459%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC687F790B96311D8983DF34406B5929B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=5dac1f16df45f10db17d73e9aaa0faf3&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=b8d8150b296a22144db8734261f1450b&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/Ia621a69094cd11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=963+F.2d+1013
https://a.next.westlaw.com/Document/Ia621a69094cd11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=963+F.2d+1013
https://a.next.westlaw.com/Document/I54a6bbe9a13711dea82ab9f4ee295c21/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=261+F.R.D.+154
https://a.next.westlaw.com/Document/I54a6bbe9a13711dea82ab9f4ee295c21/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=261+F.R.D.+154
https://a.next.westlaw.com/Document/Ic1db31b19c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.History*oc.UserEnteredCitation)&userEnteredCitation=457+U.S.+147
https://a.next.westlaw.com/Document/Ice0e7d9f968011deb08de1b7506ad85b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=580+F.3d+485
http://web2.westlaw.com/find/default.wl?cite=668+F.3d+497&rs=WLW14.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=89
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=708&originatingDoc=I54e0b7e14e7c11e1968efb95426dbe9c&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_708_2556
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025520221&pubNum=708&originatingDoc=I54e0b7e14e7c11e1968efb95426dbe9c&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_708_2556
https://a.next.westlaw.com/Document/I54e0b7e14e7c11e1968efb95426dbe9c/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=668+F.3d+at+497%23co_pp_sp_506_497
https://a.next.westlaw.com/Document/NC687F790B96311D8983DF34406B5929B/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604040000014a62f1ce8dd825f459%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNC687F790B96311D8983DF34406B5929B%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=5dac1f16df45f10db17d73e9aaa0faf3&list=MULTIPLECITATIONS&rank=0&grading=na&sessionScopeId=b8d8150b296a22144db8734261f1450b&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29

to represent all male Muslim prisoners housed by the BORhendndisputed evidence in the
recordis that not all male Muslim prisoners shaisreligiousbeliefon this issue. Hiling No. 16

1] Commonality requires “that the class mensoleave suffered the same injuryamie S.668
F.3d at 497but hat cannot happewith the original class thér. Lindh proposes. Accordingly,
Mr. Lindh has not met his burden to show that his proposed class meets the comraodality
typicality requirements of Federal Rule of Civil Procedure 23(a)(3).

The Courtalsoconcludes that Mr. Lindh’s narrowed class definitieall male Muslims
confined within theBOPwho have identified themselves, or who will identify themselves, to the
BOP as beimg required to wear their pants above their ankles in ordexdccisetheir religous
beliefs—still does not meet the commoni&y and typicality requirements Analyzing
individualized factors to determine the parameters of individual claims is titbeais of

typicality. SeePuffer v. Allstate Ins. Cp255 F.R.D. 450, 469 (N.D. lll. 2009)Where, as here,

a court would have to examine numerous individualized factors to determine thetpesavhe

individual claims, the tymiality requirement is not met.”) (citingayton v. Cnty. of Carrqll473

F.3d 845, 854 (7th Cir. 2007)Additionally, Mr. Lindh has been disciplined for wearing his pants

above his ankles. F[ling No. 1 at 4 Filing No. 15 at 4(admitting allegation) But o the 45

declarationsthat hesubmits from other prisoners, only two assert that they have also been

disciplined for violating the policy at issueFiling No. 2629; Filing No. 2639.] Thus, Mr.

Lindh’s claim may not have the same essential characteristics as the claims of the class’at large

becauséhe may be entitled teelief that differs from most putative class membekéuro, 580

F.3dat 492 For these reasons, the Court concludes that ewesideringthe narrowd class
definition that Mr. Lindh propose he has failedo satisfy the commonality and typicality

requirement®f Rule 23.
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3) Adequacy of Representation
Federal Rule of Civil Procedure 23(a)(4) requires the Court to findttleatepresetative
parties will fairly and adequately protect the interests of the cldds.Lindh asserts that he and

his counsel are adequate representatives for this class adiiding No. 7 at 78.] Defendant

does not object in his responsé&ilihg No. 16]
The adequacy inquiry is composed of two partise @dequacy of the named plaintsf’
counsel, and the adequacy of representation provided in protecting the diffepamgte, and

distinct interegs] of the class membersRetired Chicago Police Ass’n v. City of Chica@d-.3d

584, 598 (7th Cir. 1993kitation and quotation marks omitted). To adequately represent the class,
the representative plaintiff “must be part of the class and possess the saest amersifer the

same injury as the class memberginchem Prods., Inc. v. Winds&?21 U.S. 591, 625 (1997)

(citation and quotation marks omitted).

The Court has no reason to doubt the adequacy of Mr. Lindh’s counsel. Howeler, “[t]
adequacy-ofepresentation requirement tend[s] to mength the commonality and typicality
criteria of Rule 23(a), whickerve aguideposts for determining whether.. maintenance of a
class action is economical and whether the namadtifffes claim and the class claims are so
interrelated that the interests of the class members will be fairly and adgquatected in their
absence.”Id. at 626 n.2(citation and quotation marks omitted). For the same reasons the Court
concluaed thatthe commonality and typicalitgriteriaare notmet the Court concludsthat Mr.
Lindh has not met his burdewith this factor

C. Federal Ruleof Civil Procedure 23(b)(2)

Federal Rule of Civil Procedure 23(b)(2) provides that “[a] class action maginéained

if Rule 23(a) is satisfied and if . . . the party opposing the class has acted or refasean
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grounds that apply generally to the class, so that final injunctive relief osponding declaratory

relief is appropriate respecting the class as a whéled. R. Civ. Pro. 23(b)(2)Mr. Lindh claims

that his proposed class should be certified pursuant to this rgiéng[No. 7 at § Defendant

disagrees. Hiling No. 16 at 13-14

The requirements of Rule 23(a) are “prerequisitescertification under Rule 23(b).

Szabo249 F.3d at 67.6°The key to th¢Rule](b)(2) class is the indivisible nature of the injunctive

or declaratory remedy warrantedhe notion that the conduct is such that it can be enjoined or

declared unlawfubnly as to all of the class members or as to none of th&aFMart, 131 S.

Ct. at 2557(citation and quotatio marks omitted). Moreover, “[t]he injunctive or declaratory

relief sought must be final to the class as a wholggimie S.668 F.3d at 499citation and

guotation marks omitted). “In other words, Rule 23(b)(2) applies only when a single injunction or
declaratory judgment would provide relief to each member of the dtagses not authorize class

certification wten each individual class member would be entitled to a different injunction or

declaratory judgment against the defendantalMart, 131 S. Ct. at 2557

The Court alreadhasconcluded that Mr. Lindh has not carried his burden to ideatify
sufficiently definite class and has failed to meet three of the four reqntermander Rule 23(a).
This weighs against certification pursuant to Rule 23(b)(3) since the requiscofdRtle 23(a)

are “prerequisites.'Szabo249 F.3d at 67.6Mr. Lindh maintains, however, that because he “seeks

injunctive relief to prevent future alleged illegal deprivations of civil rights,’akserts a “prime

example” of a proper class under Rule 2@} [Filing No. 26 at 13citingInd. Prot. & Advocacy

Servs. Comm’n v. Comm’r, Indiana Dep’t of Co2010 WL 1737821, at *2 (S.D. Ind. 20).0)

While at first blusiMr. Lindh appears tseek injunctive relief from a uniform poy that applies

to the putative class membetise undisputed evidendcgthat not all Muslims sharhereligious
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belief at issue, class membership would be contingent on a specific state of mitite alass
membersvould not be ascertainable by refiece to objective criterialt is also undisputed that

Mr. Lindh has been disciplined for wearing his pants above his anklesg[No. 1 at 4 Filing

No. 15 at 4admitting allegation)]but thatonly two of the45 declarantassert that they have also

been disciplined for violating the policy at issuélifig No. 26-29 Filing No. 26-39. Thus,it is

possible thamMr. Lindh may be entitled taertainrelief that most other putative class members are
not. For these reasons, the Court concludes that certification under Rule 23(b)(2) is iretppropr

V.
CONCLUSION

For the reasons detailed herein, the CBENIES Mr. Lindh’s Motion to Certify Class.
[Filing No. 6] The Courtrequestghat the assigned Magistrate Judge set a case management

conference with the parties. The Court also requests that the Clerk docketlittebégpPractices

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

and Procedures in this action.

January 14, 2015
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