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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
TERRE HAUTE DIVISION
AUBREY LYNN EADY,
Plaintiff,
V. Case No. 2:14v-00325dMSMJID

ERIC WILSONM.D.,

Defendant

N N N N N N N N N

Entry Granting Defendant Dr. William Wilson’s Motion for Summary Judgment

In this civil rights action brought pursuant to the theory recognizeBivens v. Sx
Unknown Named Agents, 403 U.S. 388 (1971), defendant Bfilsonseeks resolution of the claims
alleged against him through summary judgméin the reasons ebgined in this Entry, Dr.
Wilson’s unopposed motion for summary judgment [dkt. 58] must be granted.

I. Undisputed Facts

Federal Rule of Civil Procedure 56(@pvides that summary judgment is appropriate “if
the movant shows that there is no genuine dispute as to any material fact and titeswemidled
to judgment as a matter of law.” “A factual dispute is ‘genuine’ only if aoredse jury could
find for either party.Nichols v. Michigan City Plant Planning Dept., 755 F.3d 594, 599 (7th Cir.

2014)(citation and internal quotation marks omitted).

! The Court notes that the plaintiff's request for assistance recruiting ¢ovesgranted to the
extent that the Court would attempt to recruit counsel to represent the plaintif actilon. Dkt.
56. The Court requested assistance from those attorneys who have volunteered ta@artibgpa
court’s Civil Trial Assistance Panel, but no one was willing to accept this appaintme
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Plaintiff Aubrey Lynn Eady has not opposed the motion for summary judgment. The
consequence of his failure to do so is that he has conceded the version of the fatsantfer
supported in the motion for summary judgméntith v. Lamz, 321 F.3d 680, 683 (7th Cir. 2003)
(“[F]ailure to respond by the nonmovant as mandated by the local rules results inissicadi)y
Waldridge v. American Hoechst Corp., 24 F.3d 918, 92422 (7th Cir. 1994). This does not alter
the standard for assessing a Rule 56(a) motion, but does “reduc[e] the pool” fromheHfetts
and inferences relative to such a motion may be dr&mith v. Severn, 129 F.3d 419, 426 (7th
Cir. 1997). The following facts are undisputed.

Eady is currently incarcerated at the Federal Correctional Instifatiberre Haute Indiana
(“FCI Terre Haute”). In 2005, Eady injured his shoulder while lifting weightdrdat theshoulder
injury, in 2013 Eady underwent an “Arthroscopic [SJubacromial [D]Jecompression” with “reinov
of [a] calcific deposit.” (Docket No. 11  7.) Eady claims that his shoulder h&gliydiealed, he
has a loss of function, and he continues to experience pain.

The sole remaining defendant, Dr. William Wilson, is a Board Certified famégtioce
physician who has been employed by the federal Bureau of Prisons (“BOP"R6eSince
June 5, 2011, Dr. Wilson has served as the Clinical Directtiedféderal Correctional Complex
at Terre Haute, Indiana (“FCC Terre Haute”). As Clinical Director, Dr. Wifagilitates medical
care and treatment of inmates housed at FCC Terre Haute, including plaaadfyff Br. Wilson,
however, has not directly treat or provided care to Eady for the shoulder problems that form the
basis of Eady’'s Second Amended Complaint.

Eady saw contract orthopedist Dr. Gary Ulrich on August 16, 2012. Dr. Ulrich
recommended an “arthroscopically assisted right should decompress$iasubacromial

space/acromioplasty” to treat Eady’s chronic rotator cuff tendoBitidJIrich performed Eady’s



shoulder surgery on April 12, 2013. During the surgery, Dr. Ulrich diagnosed a “chronic
impingement of right shoulder, calcific tendonitis” and a “type 3 to 4 SLAP tear,”hwingc
repaired. At Eady’s posiperative follow up appointment on May 9, 2013, Dr. Ulrich noted that
Eady’s incision was “well healed,” he had “[g]ood strength,” and was “doing’well

On October 4, 2013, Eady reported to sick call and stated that he had reinjured his right
shoulder at work. On November 8, 2013, Eady saw Dr. Joseph Bergeron regarding his shoulder
pain. Dr. Bergeron orderedrays and physical therapy. Eady’'s November 12, 20438y xvas
“[n]egative except fomild degenerative joint disease.”

In April 2014, with Eady continuing to complain of shoulder pain, Dr. Bergeron ordered
another xray, which was again “[n]egative except for mild degenerative joint diselasklay
2014, Dr. Bergeron ordered an MRI farsuspected biceps tendon tekne MRI, which was
performed on June 11, 2014, revealed a “[s]upraspinatus, infraspinatus and subscapularis
tendinosis/tendonitis with partial thickness tear,” “[p}sstgical changes,” and “[d]egenerative
changes . .ard an area of osteonecrosis.”

In October 2014, with Eady’s shoulder pain persisting, PA Daugherty placed aatmsult
request for Eady to see an orthopedic surgeon. Eady saw Dr. Ulrich on No&mBe14. Dr.
Ulrich noted that Eady had not respondex “tonservative treatment” and accordingly
recommended a “repeat arthroscopy, debridement of the right glenohumeral joint.”

On March 9, 2015, Dr. Ulrich performed an “[e]xtensive debridement, arthroscopic
acromioplasty, arthroscopic distal clavicle elam$ of Eady's right shoulderDr. Ulrich
diagnosed Eady with “[c]hronic impingement [and] osteoarthritis of the rigttilder.” Eady

concedes that his range of motion has improved after the March 2015 operation, but di@snaint



that he has a loss of function and continuing pain. (Eady Dep. at 67 (stating “I still Irave pa
still can't really lay on the right should right now. Can’t throw . . . a softball.”).).

Dr. Kevin Gebke, a Board Certified family practice physician, has revieweg'sEad
medical records and opined that Eady’s care was “medically approprthteithin the standard
of care Dr. Gebke also opined that Eady’s shoulder impingement syndrome and osteoarthritis
were neither caused, nor exacerbated, by the treatment provided by the defaritiss\tase.

Eady’s only allegation regarding Dr. Wilson is that Dr. Wilson failedidagnose him with
bone spurs. This occurred sometime in 2012. (Docket Nof 416 see also Eadyep. at 109
(stating that Dr. Wilson “should have told me what was wrong with me”).).

[I. Discussion

The Entry of March 13, 2015, allowed the claim of deliberate indifference against Dr.
Wilson to proceed as submitted. The constitutional provision pettito Eady’s claim is the
Eighth Amendment’s proscription against the imposition of cruel and unusual punisHeiBng
v. McKinney, 509 U.S. 25, 31 (1993). Specifically, the Eighth Amendment imposes a duty on
prison officials to provide medical care itamates.Vance v. Peters, 97 F.3d 987, 991 (7th Cir.
1996), cert. denied, 520 U.S. 1230 (1997). In order for an inmate to state a claim for medical
mistreatment or denial of medical care, the prisoner must allege “acts or omissfansndy
harmful toevidence deliberate indifference to serious medical negdsltev. Gamble, 429 U.S.
97, 106 (1976). Deliberate indifference exists only when an official “knows of and ddseyar
excessive risk to an inmate’s health; the official must both be avfafiects from which the
inference could be drawn that a substantial risk of serious harm exists, and la¢smdsaw the

inference.”Farmer v. Brennan, 511 U.S. 825, 837 (1994) (construiggelle).



Dr. Wilson argues that he is entitled to judgment amadter of law because Eady is
complaining about incidents that occurred before October 28, 2012, such that those comglaints ar
time-barred and because Dr. Wilson did not directly treat the shoulder problems théditddrasis
of Eady’s Second Amended @plaint. Thesearguments is discussed below.

A. Statute of Limitations

Eady filed his originaBivens complaint in this action on October 28, 2014. (See Docket
No. 1.)Thestatute of limitations foa Bivens actionis determinedn the same manner asaction
brought pursuant to 42 U.S.C. § 1988e Hoosier Bancorp of Ind., Inc. v. Rasmussen, 90 F.3d
180, 182 (7th Cir. 1996). In Indiana, the statute of limitations for a claim brought putsiugant
1983 is two yearsSee Richards v. Mitcheff, 696 F.3d 635, 637 (7th Cir. 2012); Ind. Code § 34
11-2-4.Thus, Indiana’s tweyear statute of limitations applies to EadBisens claim against Dr.
Wilson. King v. One Unknown Fed. Corr. Officer, 201 F.3d 910, 913 (7th Cir. 2000). Because
Eady did not file suit until October 28, 2014, any incidents that occurred before October 28, 2012,
are timebarred.

In this case, Eady complains about Dr. Wilson’s failure to diagnosis his shouldgr injur
Such circumstancasecessarilyccurred prior tdEady’s appointment withrthopedist Dr. Gary
Ulrich on August 16, 2012. At that time, the specialist reviewed Eady's complans
recommended an *“arthroscopically assisted right should decompression of sualcromi
space/acromioplasty” to treat Eady’s chronic rotator ¢uffasappropriate for Dr. Wilson to rely
on the specialist’'s diagnosis of Eady’s injury. There is no evidence th&¥ilBon evaluated or

treated Eady’s shoulder after he was evaluated by Dr. Ulrich on August 16, 2012.



B. Personal Responsibility

Even if Eady’s claims against Dr. Wilson were not barred by the statute of limitations,
there is no evidence that Dr. Wilson was deliberately indifferent to Ebdys spurs in 2012.

It is well-established thatBivensaction requires individual participation and involvement.
Arnett v. Webster, 658 F.3d 742, 757 (7th Cir. 2011) (“[A] defendant cannot be liable Bidars
on the basis of respondeat superior or supervisory liability, rather, there must be ihdividua
participation and involvement by the defendgnDel Rainev. Williford, 32 F.3d 1024, 1047 (7th
Cir. 1994) (“The decisional law is clear that there must be individual partagatd involvement
by a defendant, and that the concept of respondeat superior cannot be the basis of [an Eighth
Amendmat claim].”). Because Dr. Wilson did not directly participate in treating theldibo
symptoms that Eady describes in his Second Amended Complaint, Dr. Wilson cannat be hel
liable in thisBivens suit. SeeAshcroft v. Igbal, 556 U.S. 662, 677 (2009)gad Government
official, his or her title notwithstanding, is only liable for his or her own miscondiet}.”

In addition, the expert opinion of Dr. Kevin Gebleenonparty), is thatEady’s care was
“medically appropriate and within the standard of cametd Eady’'s shoulder impingement
syndrome and osteoarthritis were neither caused, nor exacerbated, by thentr@abvided by
the defendants in this case.

Because Eady’s constitutional rights were not violated the Court need not forikiter
Dr. Wilson’s claim that he is entitled to qualified immunity.

[ll.  Conclusion

Dr. Wilson’s motion for summary judgment [di&§ is granted. The claims against him

are barred by the statute of limitations. In addition, the evidence reflec@Brth&/ilson was not

deliberately indifferent to Eady’s serious medical needs.



This Entry resolves all claims against all parties. Judgment consistent with ttyisaohtr
the Entry of January 22, 2016, shall now issue.

IT 1S SO ORDERED.

Date: June 20, 2016 QM(W\W (%Ww«\-
NO,

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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